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NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

For the Libellants: Allen & Robinson, Limited, an

Hawaiian Corporation, Pope & Talbot, a Cali-

fornia Corporation, Mrs. Mary E. Foster, W.
G. Irwin Estate Company, a California Corpo-

ration, E. H. Wodehouse, W. W. Chamber-

lain and M. A. Robinson, Trustees of the B.

M. Allen Trust Estate, The Holmes Invest-

ment Company, a California Corporation,

Owners of the "Mary E. Foster," on Their

Own Behalf and on Behalf of the Master, Offi-

cers and Crew of Said Schooner, and as

Bailees of and on Behalf of the Cargo Laden

on Said Schooner:

Messrs. THOMPSON, CATHCART, BEEBE
& WINN, Honolulu, T. H.

Messrs. SMITH, WILD & HOPPE, Hono-

lulu, T. H.

Messrs. I. M. STAINBACK and HENRY
HOLMES, Honolulu, T. H.

For the Libellee: The Steamship "Mauna Kea,"

Her Engines, etc.:

Messrs. SMITLI, WARREN, STANLEY and

VITOUSEK and E. A. MOTT-SMITH,
Esq.
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For the Owner and Claimant: Inter-Island Steam

Navigation Company, Limited:

Messrs. SMITH, WARHEN, STANLEY and

VITOUSEK and E. A. MOTT-SMITH,
Esq. [1*]

In the United States District Court for the Terri-

tory of Hawaii.

IN ADMIRALTY—No. 215.

ALLEN & ROBINSON, LIMITED, an Hawaiian

Corporation, et al.,

Lihellants,

vs.

The Steamship "MAUNA KEA," Her Engines,

etc.,

Libellee

;

INTER-ISLAND STEAM NAVIGATION CO.,

LTD.,

Owner and Claimant.

STATEMENT UNDER ADMIRALTY RULE

IV.

Time of Commencing Suit.

July 9, 1923, libel was filed, monition was issued

and delivered to the United States Marshal.

Names of Original Parties.

Libellants: Allen & Robinson, Limited, an Ha-

waiian corporation, Pope & Talbot, a California

•Page-number appearing at the foot of page of original certified

Apostles on Appeals.
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corporation, Mrs. Mary E. Foster, W. G. Irwin

Estate Company, a California Corporation, E. H.

Wodehouse, W. W. Chamberlain and M. A. Rob-

inson, Trustees of the B. M. Allen Trust Estate,

The Holmes Investment Company, a California

eoi'poration, owners of the "Mary E. Foster," on

their own behalf and on behalf of the master, offi-

cers and crew of said schooner, and as bailees of

and on behalf of the cargo laden on said schooner.

Libellee: The steamship "Mauna Kea," her en-

gines, etc.

Claimant and Owner: Inter-Island Steam Nav-

igation Co., Ltd.

Dates of Filing Pleadings.

July 9, 1923: Libel.

September 7, 1923: Answer of owner and claim-

ant.

Service of Process.

July 9, 1923: Monition was issued and delivered

to the United States Marshal. Said monition was

thereafter returned by the said marshal with the

following return:

"In obedience to the within Monition, I at-

tached the steamer 'Mauna Kea' therein de-

scribed, on the 9th day of July, 1923, and have

given due notice to all persons claiming the

same that this Court will, on the 20th day of

July, 1923 (if that day be a day of jurisdic-

tion, [2] if not, on the next day of jurisdic-

tion thereafter), proceed to trial and condem-
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nation thereof, should no claim be interposed

for the same.

OSCAR P. COX,
' United States Marshal.

By (S.) O. F. Heine,

Deputy."

Time When Proceedings Were Had.

February 6, 1925: Proceedings at trial.

February 9, 1925: Proceedings at further trial.

February 10, 1925: Proceedings at further trial.

February 11, 1925: Proceedings at further trial.

February 17, 1925: Proceedings at further trial.

February 18, 1925: Proceedings at further trial.

February 19, 1925: Proceedings at further trial.

February 20, 1925: Proceedings at further trial.

February 24, 1925: Proceedings at further trial.

February 25, 1925: Proceedings at further trial.

February 26, 1925: Proceedings at further trial.

March 17, 1925: Proceedings at further trial.

March 19, 1925: Proceedings at further trial.

March 20, 1925: Proceedings at further trial.

March 21, 1925: Proceedings at further trial.

March 24, 1925: Proceedings at further trial.

March 27, 1925: Proceedings at further trial.

March 30, 1925: Proceedings at further trial.

April 2, 1925: Proceedings at further trial.

April 3, 1925: Proceedings at further trial.

April 7, 1925: Proceedings at further trial.

April 8, 1925: Proceedings at further trial.

April 9, 1925: Proceedings at further trial.

April ]4, 1925: Proceedings at further trial.
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April 20, 1925: Proceedings at further trial.

April 21, 1925: Proceedings at further trial.

July 14, 1925: Proceedings at further trial.

July 15, 1925: Proceedings at further trial.

July 20, 1925: Proceedings at further trial.

July 21, 1925: Proceedings at further trial.

July 22, 1925: Proceedings at further trial.

July 29, 1925: Proceedings at further trial.

August 11, 1925: Proceedings at further trial.

August 17, 1925: Proceedings at further trial.

August 18, 1925: Proceedings at further trial.

August 25, 1925: Proceedings at further trial.

August 31, 1925: Proceedings at further trial.

February 9, 1926: Proceedings at reading of

depositions.

February 11, 1926: Proceedings at reading of

depositions.

February 16, 1926: Proceedings at reading of

depositions.

Februarj^ 18, 1926: Proceedings at reading of

depositions.

March 1, 1926: Proceedings at further trial.

March 2, 1926: Proceedings at further trial.

[3]

March 15, 1926: Proceedings at argument.

November 3, 1927: Proceedings, case reopened.

November 7, 1927: Proceedings.

December 10, 1927: Proceedings at hearing on

costs.

December 14, 1927: Proceedings at presentation

of judgment. Final Decree filed and entered.
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Proceedings had before the Honorable J. B.

Poindexter and the Honorable J. T. DeBolt,

Judges.

March 12, 1928: Notice of Appeal.

March 19, 1928 : Bond on Appeal. [4]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO STATEMENT UNDER AD-
MIRALTY RULE IV.

United States of America,

Territory of Hawaii,—ss.

I, Wm. L. Rosa, Clerk of the United States Dis-

trict Court for the Territory of Hawaii, do hereby

certify the foregoing to be a fuU, true and correct

statement showing the time of commencing the

above-entitled suit; the names of the original par-

ties; the several dates when the respective plead-

ings were filed; an account of the service of pro-

cess herein, the time when proceedings were had

and the names of the Judges presiding; the date

of filing and entering of the final decree and the

date when the notice of appeal was filed.

IN WITNESS WHEREOF, I have hereunto

set my hand and af&xed the seal of said District

Court this .

Clerk, U. S. District Court, Territory of Hawaii.

[5]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. 215. Allen & Rob-
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inson, Limited, an Hawaiian Corporation, Pope &

Talbot, a California Corporation, Mrs. Mary E.

Foster, W. G. Irwin Estate Company, a California

Corporation, E. H. Wodehouse, W. W. Chamber-

lain, and M. A. Robinson, Trustees of the B. M.

Allen Trust Estate, the Holmes Investment Com-

pany, a California Corporation, Owners of the

"Mary E. Foster," on Their Own Behalf and on

Behalf of the Master, Officers and Crew of Said

Schooner, and as Bailees of and on Behalf of the

Cargo Laden on Said Schooner, Libellants, vs.

The Steamship "Mauna Kea," Her Engines,

Tackle, Apparel and Furniture, and All Persons

Intervening for Any Interest in the Same, Libel-

lee. Libel. Filed July 9, 1923, at 9 o'clock and

minutes A. M. Wm. L. Rosa, Clerk. By
(S.) Wm. F. Thompson, Jr., Deputy Clerk. [20]

In the United States District Court for the Terri-

tory of Hawaii.

ALLEN & ROBINSON, LIMITED, an Hawaiian

Corporation, POPE & TALBOT, a Califor-

nia Corporation, Mrs. MARY E. FOS-
TER, W. G. IRWIN ESTATE COM-
PANY, a California Corporation, E. H.

WODEHOUSE, W. W. CHAMBERLAIN,
and M. A. ROBINSON, Trustees of

the B. M. ALLEN TRUST ESTATE,
THE HOLMES INVESTMENT COM-
PANY, a California Corporation, Owners

of the "MARY E. FOSTER," on Their
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Own Behalf and on Behalf of the Master,

Officers and Crew of Said Schooner, and as

Bailees of and on Behalf of the Cargo

Laden on Said Schooner,

Libellants,

vs.

The Steamship "MAUNA KEA," Her Engines,

Tackle, Apparel and Furniture, and All

Persons Intervening for Anv Interest in the

Same,

Libellee.

LIBEL.

To the District Court of the United States for the

District and Territory of Hawaii:

The libel and complaint of Allen & Robinson,

Limited, an Hawaiian corporation, Pope & Talbot,

a California corporation, Mrs. Mary E. Foster,

W. G. Ir\\in Estate Company, a California corjDO-

ration, E. H. Wodehouse, W. W. Chamberlain and

M. A. Robinson, Trustees of the B. M. Allen Trust

Estate, the Holmes Investment Company, a Cali-

fornia corporation, owners of the "Maiy E. Fos-

ter," on their ovai behalf and on behalf of the mas-

ter, officers and crew of said schooner, and as bail-

ees of and on behalf of the cargo laden on said

schooner at the times hereinafter mentioned, against

the steamship "Mauna Kea,'' her engines, tackle,

apparel and furniture, and against all persons in-

tervening for any interest in the same, in a cause
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of collision civil and maritime, alleges as follows:

[21]

ARTICLE I.

That Allen & Robinson, Limited, is an Hawaiian

corporation having its principal place of business

in Honolulu, Territory of Hawaii, and was the

owner of an undivided six-sixteenths (6/16) inter-

est in said schooner "Mary E. Foster" at all times

hereinafter referred to; that Pope & Talbot is a

California corporation having its principal j^lace

of business in San Francisco, State of California,

and was the owner of an undivided four-sixteenths

(4/16) interest in said schooner "Mary E. Fos-

ter" at all times hereinafter referred to; that Mrs.

Mary E. Foster is a resident of Honolulu, Terri-

tory of Hawaii, and was the owner of an undi-

vided two-sixteenths (2/16) interest in said

schooner "Mary E. Foster" at all times herein-

after referred to; that W. G. Irwin Estate Com-

pany is a California corporation, having its prin-

cipal place of business in San Francisco, State of

California, and was the owner of an undivided

two-sixteenths (2/16) interest in said schooner

"Mary E. Foster" at all times hereinafter re-

ferred to; that E. H. Wodehouse, W. W. Cham-

berlain and M. A. Robinson, residents of said

Honolulu, are trustees of the B. M. Allen Trust

Estate, and as said trustees w^ere the owners of an

undivided one-sixteenth (1/16) interest in said

schooner "Mary E. Foster" at all times herein-

after referred to; that the Holmes Investment

Company is a California corporation having its
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principal place of business in San Francisco,

State of California, and was the owner of an un-

divided one-sixteenth (1/16) interest in said

schooner "Mary E. Foster" at all times hereinaf-

ter referred to.

ARTICLE 11.

That the steamship "Mauna Kea," herein pro-

ceeded against, is now within the port of Hono-

lulu and mthin the jurisdiction of this Honorable

Court. [22]

ARTICLE III.

That on Friday, the 20th day of April, 1923, at

about 9:35 P. M., the steamer "Mauna Kea," of

the Inter-Island Steam Navigation Company,

Limited, ran into the schooner "Mary E. Foster,"

head-on just abaft the starboard main rigging,

making a deep cut through the vessel's side, by rea-

son of which the "Mary E. Foster" was stranded

and totally lost, and her cargo and effects of her

master, officers and crew were in part a total loss

and in part severely damaged; that said collision

occurred on the high seas in the channel between

the Island of Oahu and the Island of Molokai,

Territory of Hawaii, about five (5) to seven (7)

miles from Diamond Head on Oahu.

ARTICLE IV.

Upon information and belief the libellants al-

lege that the following are the circumstances of

the collision

:

ThM the said vessel, laden with lumber, being

in every respect seaworthy and in all things fit
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and provided for her intended voyage, sailed on

the 22d day of March, A. D. 1923, from Belling-

ham, Washington, bound to the Port of Honohilu;

that she proceeded on her said voyage bound for

Honoluhi aforesaid, without occurrence other than

those usually incident to such voyage; that on Fri-

day, April 20, 1923, at 9:35 P. M., the steamer

"Mauna Kea," of the Inter-Island Steam Naviga-

tion Company, Limited, ran into the schooner

"Mary E. Foster" head-on, just abaft the star-

board main rigging, making a deep cut through

the vessel's side, which caused the vessel's hold to

fill in about an hour;

That at the time of the collision, the schooner

was sailing west approximately four miles per

hour under full regulation lights; that when said

steamer's head-lights were seen, [23] the

schooner held her course, but for some unknown

reason, and without signal, the steamer's course

was changed when the vessels were about to pass

each other, and the said steamer ran into and col-

lided with the said schooner as aforesaid.

That immediately after the"Mauna Kea" struck

the schooner as aforesaid all pumps were started

and continued until they were drowned out.

That the said schooner rapidly filled with water,

became water-logged and lost her steering-way, and

despite the exercise of all reasonable effort and

skill, drifted toward and stranded on a coral reef

situated about a quarter of a mile seaward from

the southeastern end of the Island of Oahu, Terri-

tory of Hawaii, aforesaid.
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After the scliooner struck the beach she continu-

ally showed distress signals by blue light and kero-

sene burned in a cast-iron pot on the cathead.

ARTICLE V.

And the libellants allege that the collision was in

no way due to any fault on the part of the "Mary
E. Foster," which was in all respects carefully

managed, but was entirely due to the fault on the

part of the "Mauna Kea" in that she was improp-

erly and carelessly navigated.

Libellants further allege and charge that the

stranding of said schooner, as aforesaid, was be-

cause of and due solely to her helpless condition

brought about and caused by the collision between

said schooner and said steamer, as aforesaid, and

that the said schooner was without fault in the

premises.

ARTICLE VI.

That the libellants further allege that by reason

of [24] said collision they have suffered damage

in the loss of the said schooner "Mary E. Foster,"

with her stores and munitions, and her cargo and

freight, and the effects of the master and mariners

on board, which were lost and damaged, and on ac-

count of the expenses arising out of said collision

in a sum which the libellants are at present unable

to state with accuracy, but which, upon informa-

tion and belief, they aver will amount to upwards

of One Hundred Fifty Thousand Dollars ($150,-

000.00).

All and singular the premises are true and within
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the aclmiralt}^ and maritime jurisdiction of the

Court.

WHEREFORE, the libellants pray that process

in due form of law and according to the practice

of this Honorable Court ma}^ issue against the said

steamship "Mauna Kea," her engines, tackle, ap-

parel and furniture, and that she may be condemned

and sold to answer for the damages alleged in this

libel, and that this Court will hear the evidence

which the libellants will adduce in support of the

allegations of the libel, and that all persons inter-

ested in said vessel, her engines, tackle, apparel and

furniture, may be cited to appear and to answer

the premises, and that the usual process and moni-

tion of said Court in that behalf be made, and will

enter a decree in favor of the libellants for the

above-mentioned damages and will order the same

to be paid and satisfied out of the said proceeds of

the steamship "Mauna Kea," together with inter-

est and with costs of the libellants, and will admin-

ister right and justice in the premises.

Dated at Honolulu, T. H., July 7th, 1923.

ALLEN & ROBINSON, LIMITED, an Ha-
waiian CoiTporation, POPE & TALBOT,
a California Corporation, Mrs. MARY
E. FOSTER, W. G. IRWIN ESTATE
COMPANY, a California Corporation,

E. H. WODEHOUSE, W. W. CHAM-
BERLAIN and M. A. ROBINSON,
Trustees of the B. M. ALLEN TRUST
ESTATE, the HOLMES INVEST-
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MENT COMPANY, a California Cor-

poration, Owners of the ''MARY E.

FOSTER," on Their [25] Own Be-

half and on Behalf of the Master, Offi-

cers and Crew of Said Schooner, and as

Bailees of and on Behalf of the Cargo

Laden on Said Schooner,

Libellants Above Named,

By HENRY HOLMES,
I. M. STAINBACK, and

THOMPSON, CATHCART & ULRICH.
By (S.) F. E. THOMPSON. [26]

Territory of Hawaii,

City and County of Honolulu,—ss.

Frank E. Thompson, being first duly sworn, de-

poses and says:

That he is a member of the firm of Thompson,

Cathcart & Ulrich and one of the proctors for the

libellants herein; that the libellants are all corpora-

tions save for Mary E. Foster, who is not now

within the jurisdiction of this Court, and save for

the trustees of the B. M. Allen Trust Estate, which

is a trust estate created under a will; that he is

fully informed, as such proctor, of all the facts and

circumstances set forth in this libel, and is author-

ized to sign and swear to the same on behalf of the

libellants; that it is more convenient that the same

be signed and sworn to by him than any of the

libellants, for the reasons herein set forth; that he

has read said libel, knows the contents thereof, and

that the same is true save for those matters alleged
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upon information and belief, and as to them he is

informed and believes them to be true, and that he

takes this oath on behalf of said libellants.

(S.) FRANK E. THOMPSON.

Subscribed and sworn to before me this 3d day

of July, A. D. 1923.

[Seal] (S.) DOROTHY D. HAHN,
Notary Public, First Judicial Circuit, Territory of

Hawaii. [27]

In the District Court of the United States for the

Territory of Hawaii.

ADM.—No. 215.

ALLEN & ROBINSON, LIMITED, an Hawaiian

Coii)oration, POPE & TALBOT, a Califor-

nia Corporation, Mrs. MARY E. FOS-
TER, W. O. IRWIN ESTATE COMPANY,
a California Corporation, E. H. WODE-
HOUSE, W. W. CHAMBERLAIN and M.
A. ROBINSON, Trustees of the B. M.
ALLEN TRUST ESTATE, THE HOLMES
INVESTMENT COMPANY, a California

Corporation, Owners of the "MARY E.FOS-
TER," on Their Own Behalf and on Behalf

of the Master, Officers and Crew of Said
Schooner, and as Bailees of and on Behalf

of the Cargo Laden on Said Schooner,

Libellants,

vs.
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The Steamship "MAUNA KEA," Her Engines,

Tackle, Apparel and Furniture, and All Per-

sons Intervening for Any Interest in the

Same,

Libellee.

MONITION.

The President of the United States of America, To

the Marshal of the United States of America

for the Territoiy of Hawaii, GREETING:

WHEREAS, a libel hath been filed in the Dis-

trict Court of the United States for the Territory

of Hawaii, on the 9th day of July, A. D. 1923, by

Allen & Robinson, Limited, an Hawaiian corpora-

tion. Pope & Talbot, a California corporation, Mrs.

Mary E. Foster, W. G. Irwin Estate Company, a

California corporation, E. H. Wodehouse, W. W.
Chamberlain and M. A. Robinson, trustees of the

B. M. Allen Trust Estate, the Holmes Investment

Company, a California corporation, owners of the

"Mary E. Foster," on their own behalf and on be-

half of the master, of&cers and crew of said

schooner, and as bailees of and on behalf of the

cargo laden on said schooner, against the steam-

ship "Mauna Kea," her engines, tackle, apparel and

furniture, and all persons intervening for any in-

terest in the same, in a cause of collision civil and

maritime for the reasons and causes in the said

libel mentioned, and prating the usual process and

monition of the said Court in that behalf be made,
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and that all persons interested in the said vessel,

her tackle, etc., may be cited in general and special

to answer the premises, and all proceedings being

had that the said vessel, her tackle, etc., may for

the causes in the said libel mentioned, be con-

demned and sold to pay the demands of the libel-

ants.

YOU ARE THEREFORE HEREBY COM-
MANDED to attach the said vessel, her tackle, etc.,

and to retain the same in your custody until the

further order of the Court respecting the same, and

to give due notice to all persons claiming the same,

or knowing or having anything to say why the same

should not be condemned and sold pursuant to the

prayer of the said libel, that they be and appear

before the said Court, to be held in and for the

Territory of Hawaii, on the 20th day of July, A. D.

1923, at ten o'clock in the forenoon of the same

day, if that day shall be a day of jurisdiction, other-

wise [28] on the next day of jurisdiction there-

after, then and there to interpose a claim for the

same, and to make their allegations on that behalf.

And what you shall have done in the premises

do you then and there make return thereof, to-

gether with this writ.

WITNESS, the Hon. J. B. POINDEXTER,
Judge of the said court, at the City of Honolulu,

in the Territory of Hawaii, this 9th day of July,
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A. D. 1923, and of our Independence the one hun-

dred and forty-seventh.

WM. L. ROSA,
Clerk.

By (S.) Wm. F. Thompson, Jr.,

Deputy Clerk.

THOMPSON, CATHCART & ULRICH,
2-15 Campbell Block, Honolulu, T. H.,

Proctors for Libelant.

Monition issued July 9th, 1923. Returnable July

20th, 1923.

MARSHAL'S RETURN.

In obedience to the within Monition, I attached

the steamer "Mauna Kea" therein described, on the

9th day of July, 1923, and have given due notice to

all persons claiming the same that this Court will,

on the 20th day of July, 1923 (if that day be a day

of jurisdiction, if not, on the next day of juris-

diction thereafter), j)roceed to trial and condemna-

tion thereof, should no claim be interposed for the

same.

OSCAR P. COX,
United States Marshal.

By (S.) O. F. Heine,

Deputy.

Honolulu, July 9th, 1923. [29]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. Allen & Robinson,

Limited, an Hawaiian Corporation, Pope & Talbot,

a California Corporation, Mrs. Mary E. Foster,
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W. O. Irwin Estate Company, a California Cor-

poration, E. H. Wodehouse, W. W. Chamberlain

and M. A. Robinson, Trustees of the B. M. Allen

Trust Estate, The Holmes Investment Company,

a California Corporation, Owners of the '^Mary

E. Foster," on Their Own Behalf and on Be-

half of the Master, Officers and Crew of Said

Schooner, and as Bailees of and on Behalf of the

Cargo Laden on Said Schooner, Libellants, vs. The

Steamship "Mauna Kea," Her Engines, Tackle,

Apparel and Furniture, and All Persons Intei*^^en-

ing for Any Interest in the Same, Libellee; Inter-

Island Steam Navigation Co., Limited, Owner and

Claimant. Answer of Owner and Claimant. Filed

September 7, 1923, at 3 o 'clock and 37 minutes P. M.

Wm. L. Rosa, Clerk. By (S.) Wm. F. Thomp-

son, Jr., Deputy Clerk.

Service of a copy of the w^ithin answer is hereby

admitted this 7th day of September, 1923.

THOMPSON, CATHCART & ULRICH,
Per (S.) E. H. BEEBE,

Proctors for Libellants. [30]

[Title of Court and Cause.]

ANSWER OF OWNER AND CLAIMANT.

To the Hon. J. B. POINDEXTER, Judge of the

U. S. District Court, in and for the Territory

of Hawaii:

Now comes Inter-Island Steam Navigation Com-
pany, Limited, an Hawaiian corporation, owner and

claimant of the above-named steamship "Mauna
Kea," her engines, tackle, apparel, and furniture,
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and for answer to the libel herein of the above-

named libellants or to so much thereof as it, said

owner and claimant, [31] is advised is material

to be answered unto (but not hereby waiving any

benefit or advantages by reason of the many errors

and insufficiencies in the said libel), now says:

I.

That it has no knowledge of any of the matters

and things set forth in Article I of the said libel

and is unable to admit or deny the truth of the

same and therefore it leaves the libellants to their

proof thereof.

II.

That it admits the allegations in Article II of

the said libel contained.

III.

That in answer to the allegations in Article III

of the said libel, it says: That it admits that on

Friday, the 20th day of April, 1923, the steamship

"Mauna Kea" of the Inter-Island Steam Naviga-

tion Co., Limited, ran into the schooner "Mary E.

Foster" head-on abaft the starboard main rigging,

making a deep cut in the vessel's side, and that said

collision occurred on the high seas in the channel

between the Island of Oahu and the Island of Molo-

kai. Territory of Hawaii, about seven miles from

Diamond Head on said Island of Oahu; it alleges

that said collision occurred at or about 9:11 P. M.,

and not about 9:35 P. M., as in said libel article

incorrectly stated, and it denies each and all of the

allegations in the said article contained, save and

except those hereinabove expressly admitted.
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IV.

That in answer to the allegations in Article IV
of the said libel contained, it says: That it admits

that the schooner "Mary E. Foster," laden with

lumber, being in every respect seaworthy and in

all things tit and provided for her intended voyage,

sailed on the 22d day of March, A. D. 1923 [32]

from Bellingham, Washington, boimd to the Port

of Honolulu ; that she proceeded on her said voyage

bound for Honolulu aforesaid, without occurrence

other than those usually incident to such voyage;

that on Friday, April 20, 1923, at 9:11 P. M., the

steamer "Mauna Kea," of the Inter-Island Steam

Navigation Co., Limited, ran into and collided with

the said schooner, head-on, just abaft the starboard

main rigging, making a cut through the vessel's

side; that it has no knowledge or information as to

whether immediately, or at any time after the col-

lision, the said schooner's pumps were started, or

if started, for how long they continued to be

manned and therefore it leaves the libellants to

their proof thereof; that it admits that after the

collision the said schooner rapidly filled with water

but denies that she became water-logged or entirely

lost her steering-way ; that it denies that after the

collision the said schooner drifted, but admits that

she made toward and stranded on a coral reef situ-

ated about one-fourth of a mile seaward from the

shore, but it alleges that said stranding took place

at a point on the southwest side of Diamond Head

and not at the southeastern end of the Island of

Oahu as in said article alleged; that it denies that
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said stranding occurred despite the exercise of rea-

sonable effort and skill ; and on the contrary alleges

the truth to be that no reasonable effort or skill was

made or exercised by the master and/or crew of

the said schooner to prevent said stranding, and

that said stranding was occasioned wholly by negli-

gence, unskilfuhiess, and lack of proper seaman-

ship on the part of the master and crew of the said

schooner.

V.

That in answer to the allegations in Article V of

the said libel contained, it saj^s that it admits that

the collision [33] between the said steamer

"Mauna Kea" and the said schooner "Mary E.

Foster" was due to fault on the part of the master

and those on board of the said steamer, but it de-

nies that by reason of the said collision the said

schooner was reduced to a helpless condition or to

any condition which induced, or was in anywise

responsible for, the stranding of said schooner; it

denies that the stranding of the said schooner was

without fault on the part of the master and/or

crew of the said schooner, but on the contrary it

alleges the truth to be that the collision between

the said steamer and the said schooner was not in

anywise, proximately or otherwise, the cause of the

stranding of the said schooner, and that the said

stranding was due wholly and entirely to negligence,

unskilfuhiess, and lack of proper seamanship on

the part of the master and crew of the said

schooner, said negligence consisting, amongst other

things, in the failure to set sail with the object of



Inter-Island Steam Navigation Co., Ltd. 28

keeping the said schooner offshore, in the failure

to take proper, or anj^, soundings while approach-

ing or i^assing along the shore, and also in the fail-

ure to anchor and/or to lower one or more of the

anchors with which said schooner was equipped,

with the object of having the same catch upon the

ocean bottom and hold the said schooner and pre-

vent her from stranding and going ashore.

VI.

That in answer to the allegations in Article VI
of the said libel contained it says that it is informed

and believes that by reason of the stranding of the

said schooner ''Mary E. Foster," the said schooner

became a total loss, and that her stores and mimi-

tions were to some extent lost and damaged; that

her cargo and freight, together with the effects of

the master and seamen on board, were to a great

extent lost and damaged; but it denies that said

loss and damages aforesaid were the result of the

collision between the said steamer "Mauna Kea"
and the said schooner, and alleges that the same

arose out of and were occasioned wholly [34] by

the stranding of the said schooner; that it has no

knowledge as to the amount of the whole loss and

damage suffered by the libellants and is unable to

admit or deny that the same will amount to upwards

of $150,OCM3, and therefore it leaves the libellants

to their proof thereof, but it alleges that the dam-

age caused to the said schooner by the said collision

and the expense of repairing the same would not

have exceeded the sum of $4,700.00.
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VII.

AiicI further ans\Yering the said libel, it says that

it is informed and believes, and therefore alleges

npon information and belief:

That about the hour of 9 :11 P. M. of April 23,

1923, when the said schooner "Mary E. Foster"

and the said steamer "Mauna Kea" were on the

high seas in the channel between the Island of

Molokai and the Island of Oahu, and at a point

about seven miles E. S. E. of Diamond Head on said

Oahu, a collision occurred between the said steamer

and the said schooner, the said schooner being

struck by the said steamer on the starboard side

just abaft the main rigging; that the said schooner

was fully laden with lumber both in her holds and

above deck, and at the time of the collision and

immediately prior to the collision, the said schooner

was sailing under the fore, main, and mizzen sails,

jibs and forestaysail, and at a speed of approxi-

mately four miles per hour, and was proceeding

towards the harbor of Honolulu with the intention

of anchoring off said harbor during the night of

said April 23d; that on the happening of the said

collision, water entered the said schooner and she

began to list; that having filled with water, she

righted herself and came more or less on an [35]

even keel; that the main and mizzen sails were

lowered and the foresail partly lowered, and she

thereafter continued sailing under such reduced

sail.

That after the collision the said steamer stood

by the said schooner and made various ineffectual
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attempts to get a line to her and take her in tow;

that after so standing by for a period of about one

and one-half hours, the said steamer, on being as-

sured by the master of the said schooner that she

was in no danger and that it would be safe for the

said steamer to leave her, with the approval of

the master of the said schooner, at or about the

hour of 10:36 P. M. left the said schooner and re-

turned to the port of Honolulu with the object of

sending a tug to the assistance of the said schooner

;

and that upon arrival in said port the said steamer

caused such assistance to be sent to the said

schooner.

That at the time the said steamer so left her, the

said schooner was about three miles southeast of

Diamond Head and at a distance from the shore

of about three miles, and was proceeding on a west-

erly course under reduced sail as aforesaid.

That after the said schooner filled with water she

became somewhat sluggish and would not readily

answer her helm; that after she got in toward

Diamond Head, the wind gradually decreased, and

except for occasional puffs, died out into a calm;

that the said schooner steadily and gradually made

toward the shore, paying off a little to the westward

under reduced sail as aforesaid, from time to time

as the puffs of wind struck her, and as these died

out, making shorewards until at or about midnight

she went aground and stranded on a coral reef situ-

ated about one-fouiih of a mile from the shore at

a point on the southwest side of Diamond Head
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and about opposite to what is known as the Beckley

property. [36]

That it was a clear moonlight night, there being

no fog or haze of any kind, and as the said schooner

proceeded toward and along the coast the shore line

and the lights on shore were plainly visible ; that the

sea was calm and the wind was offshore, being be-

tween E. N. E. and E., and of a force of about three

on the Beaufort scale.

That the coral reef at Diamond Head extends

from a quarter to a half mile seaward from the

shore, and that water in which anchorage could have

been made by the said schooner extends seaward

from the reef for distances varying from one-half

a mile to upwards of a mile ; that prior to arriving

at the place where she stranded, the said schooner

was for upwards of a mile moving very slowly,

parallel to and in close proximity to the reef and

breaking water, and was passing over water in

which she could have anchored; that no proper, if

any, soundings were taken by the master or crew

of the said schooner prior to her stranding.

That the master of the said schooner was familiar

with the waters in the vicinity of the port of Hono-

lulu, having made some nine trips thereto from Pa-

cific Coast ports within the period of twenty-eight

months immediately prior to the collision and hav-

ing been sailing to that port off and on since the

year 1910.

That the said schooner was equipped with two

complete suits of sails and with two bow anchors,

each weighing 2250 pounds and having 75 fathoms
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of chain, which anchors, preparatory to arriving

at an anchorage, had been made ready for lowering

prior to the collision and during the afternoon of

April 23d.

That in spite of the said schooner being so equip-

ped, no attempt was made by the master or crew

of the said schooner either to set additional sail

with the object of keeping her offshore, or to lower

or let go an anchor or anchors for the purpose of

holding [37] her and preventing her from drift-

ing ashore.

That the said collision was neither proximately

nor remotely the cause of the stranding of the said

schooner, but the stranding thereof was occasioned

wholly by the negligence, unskillfulness anl lack

of proper seamanship of and on the part of the

master and crew of the said schooner after the hap-

pening of the said collision, such negligence, unskil-

fulness and lack of proper seamanship consisting,

among other things, in failing to take proper, if

any, soundings, in failing to set proper sail on the

said schooner, and in failing to lower or let go one

or more of her anchors.

That the loss occasioned to the libellants by the

said collision, including the cost of the repairs to

the said schooner and damages for the delay in-

cident to such repairs, would not have exceeded the

sum of $5,000.00, which said amount the owner and

claimant is ready and willing to pay and herewith

tenders and pays into the registry of this court, as

being the full amount of the loss and damages sus-

tained by the libellants by reason of the said col-
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lision; that the claimant and owner further hereby

offers to pay such costs incurred to the date of the

filing hereof as may be taxed by the Court.

That any and all other and additional loss and

damage suffered by the libellants was caused solely

hy the negligence, unskilfulness and lack of proper

seamanship of and on the part of the master and

crew of the said schooner, and was not the result

of or in any manner caused by the collision between

the said steamer and the said schooner, or by any

act, negligence or default of the said steamer or

of the master or other person on board thereof.

WHEREFORE, claimant prays that save and

except as hereinabove admitted and tendered, the

libellants may have no further or other relief. [38]

Dated: Honolulu, T. H., September 7, 1923.

INTER-ISLAND STEAM NAVIGATION
CO., LIMITED,
By (S.) JAMES A. KENNEDY,

Its President.

By (S.) K. R. C. WALLACE, (Seal)

Its Treasurer.

SMITH, WARREN, STANLEY & VI-

TOUSEK,
Proctors for Owner and Claimant.

City and County of Honolulu,

Territory of Hawaii,—ss.

James A. Kennedy, being duly sworn, upon oath

deposes and says : That he is president and manager

of Inter-Island Steam Navigation Company, Lim-

ited, an Hawaiian corporation, claimant in the
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above-entitled cause, and that he makes this depo-

sition for and on behalf of and by authority of the

said corporation; that he has read the foregoing

answer and knows the contents thereof and that

all the matters and things therein stated and set

forth are true save as to those therein stated on

information and belief and as to those he believes

them to be true.

(S.) JAMES A. KENNEDY.

Subscribed and sworn to before me this 7th day

of September, 1923.

[Seal] (S.) CATHERINE M. CLARK,
Notary Public, First Judicial Circuit, Territory of

Hawaii. [39]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. In the Matter of the

Application of Allen & Riobinson, Ltd., Mary E.

Foster, W. G. Irwin Estate, Limited, B. M. Allen

Estate, Limited, Pope & Talbot, and Holmes In-

vestment Company, to Perpetuate the Testimony

of Certain Witnesses Hereinafter Named. Petition

for Perpetuation of Testimony. Filed May 18,

1923, at 2 o'clock and 25 minutes P. M. Wm. L.

Rosa, Clerk. By (S.) Wm. F. Thompson, Jr.,

Deputy Clerk. [40]
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[Title of Court and Cause.]

PETITION FOE PERPETUATION OF TESTI-

MONY.

To the Honorable J. B. POINDEXTER, Senior

Judge of the Above-entitled Court:

Now come Allen & Robinson, Ltd., an Hawaiian

corporation, W. G. Irwin Estate, Limited, an

Hawaiian corporation, B. M. Allen Estate, Limited,

an Hawaiian corporation, Pope & Talbot, a corpora-

tion organized under the laws of the State of Cali-

fornia, Holmes Investment Company, a corporation

organized under the laws of the State of California,

and Mary E. Foster, a resident of the City and

County of Honolulu, Territory of Hawaii, and re-

spectfully show unto your Honor

:

I.

That they are, as joint owners interested in the

schooner "Mary E. Foster," a ship of American

register, and that they, the said petitioners are all

the persons interested in said "Maiy E. Foster."

II.

That heretofore, to wit, on the 20th day of April,

A. D. 1923, the schooner "Mary E. Foster," being

in every respect seaworthy, while bound from Bel-

lingham, Washington, to the Port of Honolulu,

[41] was run down by the steamer "Mauna Kea"

of the Inter-Island Steam Navigation Company,

Limited: that said schooner thereafter entered and
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is now in the harbor of Honolulu, within the ad-

miralty jurisdiction of this Court.

III.

Your petitioner, Allen, & Robinson, Limited,

further shows that it was the owner of the cargo of

lumber on board the said schooner "Mary E. Fos-

ter" at the time the said Schooner was run down by

said steamer "Mauna Kea"; that because of said

collision a portion of said lumber was lost, a part

damaged and rendered useless, and your petitioner,

Allen & Robinson, Limited, was put to large ex-

pense in attempting to conserve said cargo.

Your petitioner, Allen & Robinson, Limited, fur-

ther states that it intends to bring a suit against

the said steamer "Mauna Kea" for loss and damage

sustained by it, said Allen & Robinson, Ltd., to the

cargo aforesaid, as soon as the amount thereof may
be ascertained.

IV.

Your petitioners further state that they intend

to bring a suit against the said steamer "Mauna
Kea" for the recovery of damages as soon as the

amount thereof may be ascertained, because of the

damage and injury sustained by said "Mary E.

Foster," her freight, etc., through the careless and

negilgent act of said steamer "Mauna Kea" in

running into said schooner "Mary E. Foster."

y.

Petitioners further say that the following named
persons will be necessary witnesses to prove the

claim of your petitioners in the above entitled mat-
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ter, that said \sdtnesses and each of them are non-

residents of the Territoiy of Hawaii, that they

and each [42] of them are seamen temporarily

residing in the Territory of Hawaii, and that un-

less their testimony be taken at this time and before

their discharge as seamen of said "Mary E. Fos-

ter," your petitioners believe that the testimony of

said ^\TLtnesses will be entirely lost. Your peti-

tioners further state the names of the witnesses

whom they propose to examine are: R. Thai, C.

Olsen, J. Kehoe, Sam Baker, Telle Molenaar, John

Egger, A. Quandt, E. A. Liedke, I. J. Gronvold,

and G. Gronvold.

VI.

Your petitioners further state that the Inter-

Island Steam Navigation Company, Limited, and

the steamer "Mauua Kea" are the adverse party

or parties herein.

WHEREFORE, your petitioners pray that the

said steamer ''Mauna Kea" and the said Inter-

Island Steam Navigation Company, Limited, be

required to attend at a time and place specified by

this Honorable Court for the taking of the testi-

mony of the witnesses hereinabove mentioned, and

that the testimony so taken may be perpetuated

for the use of either your petitioners or by said

several parties in any suit hereinafter instituted

for damage to said schooner, "Mary E. Foster,"

her cargo, freight, etc., arising as aforesaid.
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Dated, Honolulu, T. H., this 16th clay of May,

1923.

ALLEN & ROBINSON, LTD., MARY E.

FOSTER, W. G. IRWIN ESTATE,
LIMITED, B. M. ALLEN ESTATE,
LIMITED, POPE & TALBOT, and

HOLMES INVESTMENT COMPANY,
HENRY HOLMES, I. M. STAIN-
BACK, and THOMPSON, CATHCART
& ULRICH,

By (S.) F. E. THOMPSON,
Their Attorneys. [43]

Territory of Hawaii,

City and County of Honolulu,—ss.

F. E. Thompson, being first duly sworn, on oath

deposes and says:

That he is a member of the firm of Thompson,

Cathcart & Ulrich, attorneys for petitioners in the

above-entitled cause; that he makes this affidavit

for said petitioners by their authority and on their

behalf; that he has read the foregoing petition and

knows the contents thereof and that the same is

true to the best of his knowledge, information and

belief.

(S.) F. E. THOMPSON.

Subscribed and sworn to before me this 18th

day of May, A. D. 1923.

[Seal] (S.) DOROTHY D. HAHN,
Notary Public, First Judicial Circuit, Territory

of Hawaii. [44]
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[Endorsed] : In the United States District Court

for the Territory of Hawaii. In the Matter of

the Application of Allen & Robinson, Ltd., Mary
E. Foster, W. G. Irwin Estate, Limited, B. M.
Allen Estate, Limited, Pope & Talbot and Holmes

Investment Company to Perpetuate the Testimony

of Certain Witnesses Hereinafter Named. Order.

Filed May 18, 1923, at 2 o'clock and 25 minutes

P. M. Wm. L. Rosa, Clerk. By (S.) Wm. F.

Thompson, Jr., Deputy Clerk. [45]

[Title of Court and Cause.]

ORDER GRANTING PETITION FOR PER-
PETUATION OF TESTIMONY.

Upon reading the petition of Allen & Robinson,

Ltd., Mary E. Foster, W. G. Irwin Estate, Lim-

ited, B. M. Allen Estate, Limited, Pope & Talbot,

and Holmes Investment Company, asking that the

testimony of R. Thai, C. Olsen, J. Kehoe, Sam
Baker, Telle Molenaar, John Egger, A. Quandt,

E. A. Liedke, I. J. Gronvold, and G. Gronvold, be

perpetuated, and it appearing to the Coui-t that

the said petitioners are interested in the schooner

"Mary E. Foster," of American register, now

within the admiralty jurisdiction of this Court, and

It further appearing that it is necessary to per-

petuate the testimony of said mtnesses in connec-

tion with an alleged claim in admiralty arising

within the jurisdiction of this Court, and that the

steamer "Mauna Kea" in rem, and the Inter-

Island Steam Navigation Company, Limited,
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owner of said steamer "Manna Kea," are the ad-

verse parties in said controversy, and the said

steamer "Manna Kea" by Messrs. Smith, Warren,

Stanley & Vitousek, and the said Inter-Island

Steam Navigation Company, Limited, by the same

attorneys, agreeing thereto, and

It further appearing that said Allen & Robinson,

Limited, are interested in the cargo being trans-

ported by said "Maiy E. [46] Foster" at the

time of the collision mentioned in said petition,

—

IT IS ORDERED that the testimony of R.

Thai, C. Olsen, J. Kehoe, Sam Baker, Telle Mole-

naar, John Egger, A. Quandt, E. A. Liedke, I. J.

Gronvold, and G. Gronvold may be perpetuated

for the purpose of being used in any suit or action

which may be brought by the owners of said

schooner or any of them, or the owners of said

cargo, because of damages sustained by the

schooner "Mary E. Foster," her cargo, freight, etc.,

through a collision with the steamer "Mauna Kea,"

and that the testimony so perpetuated may, but

subject to all objections excepting as to form of

question, be used by the petitioners herein, or any

of them, or by the said steamer "Mauna Kea" or

the said Inter-Island Steam Navigation Company,

Limited, in any suit or trial hereafter instituted

by said petitioners or any of them, because of any

alleged damage or injury to said "Mary E. Foster,"

her cargo, freight, etc., arising out of said colli-

sion.
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Dated at Honolulu, T. H., May ISth, A. D. 1923.

O. K.—S. W. S. & V.

(S.) J. B. POINDEXTER,
Judge of the Above-entitled Court. [47]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. In the Matter of

the Application of Allen & Robinson, Ltd., Mary
E. Foster, W. G. Irwdn Estate, Limited, B. M.

Allen Estate, Limited, Pope & Talbot and Holmes

Investment Company to Perpetuate the Testimony

of Certain Witnesses Hereinafter Named. Order

Appointing Master and Permitting Stenographer.

Filed May 18, 1923, at 3 o'clock and 30 minutes

P. M. (S.) Wm. L. Rosa, Clerk. [48]

[Title of Court and Cause.]

ORDER APPOINTING MASTER AND PER-
MITTING STENOGRAPHER.

An order having, on the 18th day of May, 1923,

been made in the above-entitled matter, directing

that the testimony of the persons in said order

named be perpetuated,

—

IT IS ORDERED, that said testimony be taken

before William L. Rosa, Clerk of this court,

hereby appointed master in that behalf, at such

time and place as may be convenient to said mast^L'r

and counsel herein; and said master is hereby

given the power and authority to administer the

customary oath to each witness called, and to ap-
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point a stenographer to take the testimony ad-

duced at any hearing hereunder, and the fees of

said stenographer and said master therefor to be

taxed against the petitioners hereinabove named.

Dated, Honokilu, T. H., May 18, 1923.

(S.) J. B. POINDEXTER,
Judge, Above-entitled Court. [49]

[Endorsed] : 215. In the United States District

Court for the Territory of Hawaii. Allen &
Robinson, Limited, an Hawaiian Corporation,

et al., Libellants, vs. The Steamship "Mauna Kea,"

Her Engines, Tackle, Apparel and Furniture, and

All Persons Intei'vening for Any Interest in the

Same, Libellee. Stipulation to Take Testimony of

S. Gronvold. Filed July 9th, 1923, at 11 o'clock

and 40 minutes A. M. Wm. L. Rosa, Clerk. By
(S.) Wm. F. Thompson, Jr., Deputy Clerk. [50]

[Title of Court and Cause.]

STIPULATION TO TAKE TESTIMONY OF
S. ORONVOLD.

IT IS HEREBY STIPULATED AND
AGREED by and between the parties in the above-

entitled action, through their respective attorneys,

that the testimony of Captain S. Gronvold, cap-

tain of the schooner "Mary E. Foster" may be

taken in the courtroom of the above-entitled court,

in the Federal Building at Honolulu, before the

Clerk of said court, on Monday, the 9th day of
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July, 1923, at 2 o'clock P. M., upon such, interroga-

tories direct and cross, as may be propounded to

the witness by the respective counsel, at the above-

named time and place.

It is further stipulated that all objections or

exceptions save as to form may be raised at the

trial of this cause and need not be made upon the

taking of the testimony.

The parties hereto hereby waive all preliminary

notice, issuance of commissions and other forms.

This testimony may be introduced by either party

upon the trial.

Dated at Honolulu, T. H., July 9th, A. D. 1923.

I. M. STAINBACK and

HENRY HOLMES,
THOMPSON, CATHCART & ULRICH,

By (S.) F. E. THOMPSON,
Attorneys for Libellants.

SMITH, WARREN, STANLEY &

VITOUSEK,
By (S.) W. L. STANLEY,

Attorneys for Steamship "Mauna Kea." [51]

[Endorsed] : Adm.—215. In the United States

District Court for the Territory of Hawaii. Allen

& Robinson, Limited, an Hawaiian Coi^poration,

et al., Libellants, vs. The Steamship "Mauna Kea"

Her Engines, Tackle, Apparel and Furniture, and

All Persons Intervening for Any Interest in the

Same, Libellee, Inter-Island Steam Navigation
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Company, Limited, Claimant. Stipulation to Take

Testimony of V. F. Sparks. Filed October 26,

1923. Wm. L. Rosa, Clerk. By (S.) Wm. F.

Thompson, Jr., Deputy Clerk. [52]

[Title of Court and Cause.]

STIPULATION TO TAKE TESTIMONY OF
V. F. SPARKS.

IT IS HEREBY STIPULATED AND
AGREED by and between the parties in the above-

entitled action, through their respective proctors,

that the testimony of Captain V. F. Sparks,

master of the S. S. "Restorer," may be taken in

the courtroom of the above-entitled court, in the

Federal Building at Honolulu, before the Clerk

of said coui-t, on Friday, the 26th day of October,

1923, at two o'clock P. M., upon such interroga-

tories, direct and cross, as may be propomided to

the witness by the respective proctors, at the above-

named time and place.

It is further stipulated that all objections or ex-

ceptions save as to foiin may be raised at the trial

of this cause, and need not be made upon the taking

of this testimony.

It is further stipulated that the testimony, when

[53] reduced to writing, shall be filed by the Clerk

of said court, the reading over and signing of the

same by the witness being hereby waived, and that

said testimony may be introduced by either party

upon the trial.
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The parties hereto hereby waive all preliminaiy

notice, issuance of commissions and other forms.

Dated: Honolulu, T. H., October 26, 1923.

THOMPSON, CATHCART & ULRICH,
By (S.) E. H. BEEBE,

Proctors for Libellants.

SMITH, WARREN, STANLEY &
VITOUSEK,

By (S.) W. L. STANLEY,
Proctors for Claimant and Libellee. [54]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. Allen & Robinson,

Limited, an Hawaiian Corporation, et al., Libel-

lants, vs. The Steamship "Mauna Kea," Her En-

gines, Tackle, Apparel and Furniture, and All Per-

sons Intervening for Any Interest in the Same,

Libellee; Inter-Island Steam Navigation Company,

Limited, Claimant. Stipulation to Take Testi-

mony of A. A. Dooming. Filed Oct. 31, 1923, at

1 o'clock and 30 minutes P. M. (S.) Wm. L. Rosa,

Clerk. [55]

[Title of Court and Cause.]

STIPULATION TO TAKE TESTIMONY OF
A. A. DOWNING.

IT IS HEREBY STIPULATED AND
AGREED by and between the parties in the above-

entitled action, through their respective proctors,

that the testimony of Captain A. A. Downing,
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master of the S. S. "Elkton," may be taken in the

courtroom of the above-entitled court, in the Fed-

eral Building at Honolulu, before the Clerk of said

court, on Wednesday, the 31st day of October, 1923,

at two o'clock P. M., upon such interrogatories,

direct and cross, as may be propounded to the wit-

ness by the respective proctors, at the above-named

time and place.

It is further stipulated that all objections or

exceptions save as to form may be raised at the

trial of this cause, and need not be made upon the

taking of this testimony. [56]

It is further stipulated that the testimony, when

reduced to writing, shall be filed by the Clerk of

said court, the reading over and signing of the

same by the witness being hereby waived, and that

said testimony may be introduced by either party

upon the trial.

The parties hereto hereby waive all preliminary

notice, issuance of commissions and other forms.

Dated: Honolulu, T. H., October 31, 1923.

THOMPSON, CATHCART & ULRICH,
By (S.) E. H. BEEBE,
Proctors for Libellants.

SMITH, WARREN, STANLEY & VIT-

OUSEK,
By (S.) W. L. STANLEY,

Proctors for Claimant and Libellee. [57]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. Allen & Robinson,
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Limited, an Hawaiian Corporation, et al., Libellants,

vs. The Steamship "Mauna Kea," Her Engines,

Tackle, Apparel and Furniture, and All Persons In-

tervening for Any Interest in the Same, Libellee,

Inter-Island Steam Navigation Company, Limited,

Claimant. Stipulation to Take Testimony of H. C.

Hansen. Filed Nov. 13/23, at 10 o'clock and

minutes A. M. (S.) Wm. L. Rosa, Clerk. [58]

[Title of Court and Cause.]

STIPULATION TO TAKE TESTIMONY OF
H. C. HANSEN.

IT IS HEREBY STIPULATED AND
AGREED by and between the parties in the above-

entitled action, through their respective proctors,

that the testimony of Captain H. C. Hansen, master

of the schooner "Vancouver," may be taken in the

courtroom of the above-entitled court, in the Fed-

eral Building at Honolulu, before the Clerk of said

court, on Tuesday, the 13th day of November, 1923,

at 1:30 o'clock P. M., upon such interrogatories,

direct and cross, as may be propounded to the wit-

ness by the respective proctors, at the above-named

time and place.

It is further stipulated that all objections or ex-

ceptions save as to form may be raised at the trial

of this cause, and need not be made upon the taking

of this testimony. [59]

It is further stipulated that the testimony, when

reduced to writing, shall be filed by the Clerk of

said court, the reading over and signing of the same

by the witness being hereby waived, and that said
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testimony may be introduced by either party upon

the trial.

The parties hereto hereby waive all preliminary

notice, issuance of commissions and other forms.

Dated: Honolulu, T. H., November 10, 1923.

THOMPSON, CATHCART & ULRICH,
By (S.) E. H. BEEBE,
Proctors for Libellants.

SMITH, WARREN, STANLEY & VIT-
OUSEK,

By (S.) W. L. STANLEY,
Proctors for Claimant and Libellee. [60]

LETTER OF J. T. DeBOLT.

United States District Court, Territory of Hawaii,

Chambers of

J. T. DeBOLT, Judge.

Filed August 1, 1927, at 10 o'clock and

minutes A. M. Wm. L. Rosa, Clerk. By (S.)

E. Langwith, Deputy Clerk.

Honolulu, Hawaii, August 1, 1928.

Messrs. Thompson, Cathcart & Beebe;

Messrs. I. M. Stainback and Henry Holmes;

Messrs. Smith, Wild & Hoppe;

Messrs. Smith, Warren, Stanley & Vitousek, and

Mr. E. A. Mott-Smith.
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In re : ALLEN & ROBINSON et al.

vs.

The Steamship "MAUNA KEA" et al.

Gentlemen

:

In the foregoing matter counsel are respectfully

requested to show by evidence or by stipulation

the various items and the exact amount of each that

should be charged against the libellees, assuming

that the schooner had been towed in directly from

the place of collision to the harbor and had not

gone on the reef.

The following items, as it seems to me, are in-

volved in the foregoing request, but there may be

others

:

(1) "Freight earned ....$11,451.24. $11,451.24.'^

In what manner is this item involved? How
could earned freight be lost or damaged by the col-

lision? Have not the owners of the schooner a

valid claim against the consignees for the freight

money ?

(2) "Underdeck cargo

—

Honolulu market value . . 34,927.88

Less amount received at

sale at public auction. .13,295.25 21,632.63"

Was the sale of cargo at public auction proper or

not? Why should the cargo have been sold at re-

tail?

(3) "Insurance premiums paid on cargo. 247.82"

[61]

Should the premiums be apportioned, part on
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the deck cargo and part on the underdeck cargo?

Why should there be an insurance covering the time

from the collision to the time when the ''Foster"

could have been towed in?

(4) "Board of Surveyors representing

Loyd's hull 197.50"

Should there be two fees allowed—one to the

"Board of Surveyors representing Loyd's-hull"

and one to the "Board of Surveyors representing

owners-hull"? See item (8). Also see item (3).

Why should this fee be allowed at all?

(5) "Board of Surveyors Underdeck cargo 166.00"

Would the fee for the Board of Surveyors have

been the same had the schooner been towed in from

place of collision to the harbor as was actually

paid?

(6) "Cost of maintaining crew, April

20, to May 24, 1923 2,864.00"

Is it proper to allow maintenance for crew for

the time designated and is the amount reasonable?

(7) "Salary of Master, April 20th to

July 31, 1923. 833.33"

Is it proper to allow salary of master from April

20 to July 31, or should it be for such time as would

have been reasonably necessary to discharge cargo

and repair schooner ready for sea?

(8) "Board of Surveyors representing

owners-hull 150.00"

The question here is the same as that in item (4).

( 9) "Thai 47.50"

(10) "Egger 70.00"

(11) "Oleson 50.00'i'?
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(12) ''Liedke 29.00"

(13) "Telle Molenar 30.00"

(14) "Albert Qiiandt 46.00"

(15) "John Kelioe 22.50

(16) "Sam Baker 44.00"

(17) "I. J. Gronvalcl 31.00 370.00'

The question here is the same as that in item (7)

Judge. [62]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. In Admiralty—No.

215. Allen & Robinson, Limited, an Hawaiian Cor-

poration, Pope & Talbot, a California Corporation,

Mrs. Mary E. Foster, W. G. Irwin Estate Com-

pany, a California Corporation, E. H. Wodehouse,

W. W. Chamberlain and M. A. Robinson, Trustees,

of the B. M. Allen "trust Estate, The Holmes In-

vestment Company, a California Corporation, Own-

ers of the "Mary E. Foster," on Their Own Behalf

and on Behalf of the Master, Officers and Crew of

Said Schooner, and as Bailees of and on Behalf of

the Cargo Laden on Said Schooner, Libelants, vs.

The Steamship "Mauna Kea," Her Engines, Tackle,

Apparel and Furniture and All Persons Interven-

ing for Any Interest in the Same, and Inter-Island

Steam Navigation Co., Limited. Libelees. Opin-

ion. Filed Nov. 17, 1927, at 10 o'clock and 45

minutes A. M. (S.) Wm. L. Rosa, Clerk. [63]
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SYLLABUS.

Collision—Steamship at Fault—Schooner Injured

—Damages—Subsequent Loss of Schooner

—

Proximate Cause of Loss:

A collision occurred between a steamship and

a schooner in the channel between the Islands of

Oahu and Molokai, due to the fault of the steam-

ship, resulting in a cut through the side of the

schooner which caused her to fill with water. At

the request of the master of the schooner the

steamship returned to the harbor of Honolulu

for the purpose of sending a tug to the assistance

of the schooner. In the meantime and before the

tug arrived, the master of the schooner negli-

gently permitted the schooner to drift upon a

coral reef where she became stranded, which re-

sulted in a total loss of the vessel. Held, that the

steamship is liable for the direct result of the col-

lision; that the collision was not the proximate

cause of the stranding of the schooner; but that

the negligence of the master of the schooner was

the proximate cause of the stranding.

Collision—Injured Vessel—Reasonable Means Re-

quired to Save Injured Vessel— Subsequent

Loss of Injured Vessel—Presumption as to

Proximate Cause of Loss—Presumption May
Shift:

Where a vessel is injured in a collision, due to

the fault of another vessel, and she is subsequently

lost, the presumption ordinarily is that the loss

was caused by the collision, and the burden is
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upon the vessel at fault in the collision to prove

that it was not so caused; but the fact of a ves-

sel being injured by the fault of another does not

justify those on board the injured vessel in neg-

lecting to take all reasonable means to save her.

They must exhibit ordinary courage in standing

by their vessel, and show proper skill and sea-

manship according to the circumstances of the

case. Should they, however, make no reasonable

effort to save their vessel, where there is a rea-

sonable probabilit}^ that further injury to or loss

of the vessel might have been avoided, may raise

a presumption against them, thus relieving the

wrong-doer in the collision from showing that

the ultimate result could have been avoided.

Seamanship—No Master of Any Vessel can Know-

ingly Approach Any Shore at Any Time or Un-

der Any Circiunstances, Without Knowing

That His Vessel is Approaching Danger:

The safety of life and property requires and it

is reasonable to assume, that no master of any

vessel can knowingly approach any shore at any

time, or under any circumstances, without know-

ing that his vessel is approaching [64] danger;

and it is the absolute duty of a master under such

circumstances to meet the situation thus con-

fronting him in a seamanlike manner.

OPINION.

This suit in admiralty arose out of a collision be-

tween the steamship "Mauna Kea" and the

schooner "Mary E. Foster" in the channel between

the Islands of Oahu and Molokai at a point about
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seven miles east-southeast of Diamond Head on the

Island of Oahu at about the hour of 9 :09 P. M. on

April 20, 1923.

The "Mauna Kea" was outward bound from the

harbor of Honolulu and the "Foster," inward

bound, was proceeding towards the harbor, when

the collision occurred. The "Mauna Kea" ran into

the "Foster" head-on, just abaft the starboard

main rigging, making a deep cut through her side,

which caused her to fill with water in about an hour.

Shortly after midnight the "Foster" stranded on a

coral reef on the southwest side of Diamond Head,

at a point some 300 to 400 yards from the shore.

The stranding resulted in a total loss of the

"Foster," her stores, munitions and the personal

effects of the master and crew, for which, together

with the damage to her cargo, the libelants, in their

libel, claimed damages in the sum of $150,000, but

in their opening brief they placed their claim at

the sum of $87,959.98. In their reply brief they

now place their claim at the sum of $99,411.22.

To cover the damages directly resulting from the

collision, which was due to the fault of the "Mauna

Kea," the libelees, with the filing of their answer,

tendered and paid into court the sum of $5,000.

They now admit in their brief that such damages

amount to the sum of $10,074.44.

The libelants contend, and the libelees admit, that

the collision was due solely to the fault of the

"Mauna Kea," but beginning at this point in the

case, the contentions of the [65] respective par-

ties are in conflict as to the proximate cause of
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the stranding of the "Foster." Thus, on the part

of the libelants, it is contended that the collision

was the proximate cause of the stranding; while,

on behalf of the libelees, it is urged that the negli-

gence and lack of skill and proper seamanship on

the part of the master of the "Foster" subsequent

to the collision constituted the proximate cause of

the stranding.

The conflicting contentions of the parties as to

the proximate cause of the stranding of the

"Foster," therefore, constitute the chief question to

be determined.

This case was begun some four years ago and the

record now before the court is voluminous. There

are 2,187 pages of testimony, including some 400

pages of depositions, and there are also numerous

exhibits, consisting of charts, maps, photographs

and other documentary evidence. I shall not at-

tempt, in this opinion, to analyze or review the rec-

ord in its entirety. Suffice it to say that it has all

been carefully considered. With the consent and

approval of the proctors, and with the evidence in

mind, I also carefully viewed the entire shore, reef

and waters involved, from Black Point to the place

where the "Foster" stranded. Respecting the

questions involved I find from the evidence and the

record herein the following to be the facts in this

case:

(1) That on the evening of April 20, 1923, the

"Foster" was a four-masted schooner of a gross

tonnage of approximately 950 tons and net 839 tons,

a length of approximately 200 feet and a depth of



Inter-Island Steam Navigation Co., Ltd. 51

15.9 feet and a beam of 40 feet, being fully laden

with lumber, below deck being closely stowed and

the [66] deck-load being some thirteen to fifteen

feet high; that she was in all respects in good sea-

worthy condition, well manned and fully equipped

and was sailing with all her lower sails set (except

the spanker), and also four head sails or jibs, at a

speed of three or four knots per hour down the

channel between the Islands of Oahu and Molokai

on a west by south course and making for an

anchorage off the harbor of Honolulu.

(2) That at the hour of 9 :09 P. M., when within

about seven miles east-southeast of Diamond Head,

the "Foster" was collided with by the "Mauna
Kea," the collision causing a cut through the star-

board side of the "Foster" just abaft the main rig-

ging, the cut having a width of approximately eigh-

teen inches and extending through her bulwarks and

for a distance of about eight feet from the top of

the waterway or covering board downwards.

(3) That on the happening of the collision all

her sails were lowered with the exception of her

foresail, and her jibs, which remained set.

(4) That upon being struck, the "Foster" made
considerable water and took a heavy list to port;

that within about an hour she filled with water, and

as she filled she gradually righted herself and finally

came on an even keel.

(5) That the "Mauna Kea" stood by her till

the hour of 10:36 P. M., approximately an hour

and a half, during which time the "Foster" was
proceeding on a westerly course towards the harbor
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of Honolulu; that at 10:36 P. M. the "Mauna Kea,"

after making repeated but unsuccessful attempts

to get a line on board the "Foster" for the purpose

of towing her into the harbor, at the request or

with the consent of the master of the "Foster,"

left her and returned to the harbor of Honolulu

for the purpose [67] of sending a tug to her as-

sistance.

(6) That at the time the "Mauna Kea" left

her the "Foster" was about three miles east-south-

east of Diamond Head and was sailing under her

foresail and jibs at a speed of from one and one-

half to two knots per hour on a westerly course.

(7) That after the "Mauna Kea" left her the

"Foster" became very sluggish and finally refused

to answer her helm, and steadily drifted toward

the shore.

(8) That the moon was shining brightly and

the night was clear—there being no mist, fog or

haze; that the outlines of the shore were plainly

visible as the "Foster" moved toward and along

the shore; that the sea was smooth—there being a

moderate swell in the channel, but decreasing all

the time as the "Foster" got in towards Diamond

Head; that the wind was between east-northeast

and east, slightly offshore, and of a force of about

three on the Beaufort scale, what is known as a

gentle breeze, until the "Foster" neared the lee

of the land and came in toward Diamond Head,

when it died out except for occasional light puffs;

that fhos puffs of wind were of short duration,
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lasting from two to five minutes and coming at

intervals of from ten to fifteen minutes.

(9) Tliat shortly after midnight the ''Foster"

stranded on a coral reef on the southwest side of

Diamond Head, at a point about 100 feet on the

westerly side of the Beckley Channel, 40 to 50 feet

seaward of the exposed coral reef, and about 300

to 400 yards from the shore ; that it was physically

impossible for the "Foster" to have reached the

place of stranding, from whatever point she may

have approached, without having passed through

water for a considerable distance in which she

could have anchored. [68]

(10) That after the "Mauna Kea" left her the

course taken by the "Foster" or along which she

drifted until she finally stranded was as follows:

She moved for some distance on a west-northwest

course, heading directly for the lighthouse on the

slopes of Diamond Head; when a mile or there-

abouts from the shore and either opposite or a

little on the Koko Head side of the Magoon resi-

dence, which is about half a mile east of the light-

house, she took a turn to the right (northward)

and moved directly inshore and to within about

200 yards from the reef, and then shortly after

11:00 P. M. again turned to the left (westward)

and proceeded, moving very slowly, for upwards

of a mile and during about one hour, parallel to

the shore and at a distance of not more than 200

yards from the reef; that during the hour she was

thus moving parallel to the shore she was at all

times passing through water in which she could
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have ancliored, the depth not exceeding 10 fathoms

;

that in the course she thus followed along the shore

she was so close to the reef that before she reached

the point of final stranding she (about 12 o'clock)

touched upon the reef at a point to the westward

of the lighthouse and remained there some 7 to 10

minutes during which time she raised her foresail

and succeeded in floating free; that after so float-

ing free she again proceeded parallel to the shore

and in close proximity to the reef, finally stranding

from % to 1/2 mile farther to the westward and

within 50 feet or thereabouts of the breakers which

could be plainly seen and heard; that when the

"Foster" was drifting towards and along the coast

her close and dangerous proximity to the reef and

shore was or should have been indicated to the

master by the Diamond Head light which stands

147 feet above sea level. [69]

(11) That the master of the "Foster" was fa-

miliar with the waters in the vicinity of, and with

the approach to, the harbor of Honolulu; that he

knew of the existence of the reef around Diamond

Head, that it was dangerous, and that at the dis-

tance of about a mile seaward from the reef, in

the vicinity of Diamond Head, the bottom rises

abruptly from deep water to an anchorage depth

and thence gradually shoals in to the reef; that he

knew that the "Foster" Avould not answer her

helm and that she was drifting closer to the reef,

and that he also knew or should have known that

under the weather conditions existing (close in)
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when she was so drifting she could not be kept off

the shore by means of sail.

(12) That after the "Manna Kea" left the

"Foster," no change was made in her sails except

that the foresail was partly lowered, and later, when

she first touched upon the reef, as above mentioned,

it was pulled up a little.

(13) That the "Foster" had two 2,250-pound

bow anchors with seventy-five fathoms of chain for

each and also a kedge anchor weighing about 500

pounds, and when she was coming down the channel

in the afternoon of the day of the collision the bow

anchors were all made ready to be let go; that the

"Foster" was equipped with a patent capstan wind-

lass furnished with brakes and operated either by

steam with a messenger or by hands by means of a

capstan; that the "Foster" had all the facilities and

equipment needed for lowering the anchors by

hand; that no attempt was made either to lower or

let go the anchors or any of them, and that her

bow anchors were on her bow at the time she

stranded and remained there till the following day;

[70]

(14) That no proper, if any, soundings were

taken on board the "Foster."

(15) That no measures to prevent the "Foster"

from stranding were taken or attempted by her

master.

(16) That in the exercise of ordinary skill and

seamanship the master of the "Foster" should have

attempted to keep the vessel offshore by means of

sail and, failing in that, he should have let go or
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lowered one or more of tlie anchors in order to keep

her from going on the reef.

(17) That the collision was not the proximate

cause of the stranding of the "Foster."

(18) That the negligence and lack of skill and

proper seamanship on the part of the master of

the "Foster" was the direct, immediate and proxi-

mate cause of the stranding.

The controlling principle of law on the subject

of proximate and remote causes of injury has been

very clearly stated by the Supreme Court in the

leading case of Milwaukee & St. P. Ry. vs. Kellog,

94 U. S. 469, 24 L. Ed. 256, as follows:

"The question always is: Was there an un-

broken connection between the wrongful act

and the injury, a continuous operation? Did

the facts constitute a continuous succession of

events, so linked together as to make a natural

whole, or was there some new and independent

cause intervening between the wrong and the

injury? It is admitted that the rule is difficult

of application. But it is generally held, that,

in order to warrant a finding that negligence,

or an act not amounting to wanton wrong, is

the proximate cause of an injury, it must ap-

pear that the injury was the natural and prob-

able consequence of the negligence or wrongful

act, and that it ought to have been foreseen

in the light of the attending circumstances.

. . . . But when there is no intermediate ef-

ficient cause, the original wrong must be con-

sidered as reaching to the effect, and proximate
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to it. The inquiry must, therefore, always be

whether there was any intermediate cause dis-

connected from the primary fault, and self-

operating, which produced the injury." [71]

The Supreme Court, in a later decision, Aetna

Ins. Co. vs. Boon, 95 U. S. 117, 130, 24 L. Ed. 395,

398, said:

"The proximate cause is the efficient cause,

the one that necessarily sets the other causes

in operation. The causes that are merely in-

cidental, or instruments of a superior or con-

trolling agency, are not the proximate causes

and the responsible ones."

Also in the Goodlander Mill Co. vs. Standard

Oil Co., 63 Fed. 400, 405, the Circuit Court of Ap-

peals, Seventh Circuit, said:

''The proximate cause of an injury is that

cause which, in natural and continuous se-

quence, unbroken by any efficient intervening

cause, produces the injury, and without which

the result would not have occurred."

The evidence as to the foregoing facts (findings

1 to 18, inclusive), to my mind, is clear and con-

vincing. There is no proof, either direct or in-

ferential, that the collision was the proximate cause

of the stranding. The relation of cause and effect

is not shown to have existed between the two events.

They were in no way connected or linked together

so as to constitute one entire and complete trans-

action. Each event constituted a separate and dis-

tinct transaction—each being entire and complete

within itself. The facts disclosed, therefore, fail to
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establish ''an unbroken connection between" the col-

lision and the stranding—"a continuous operation"

sequentially connecting the two events not being

shown. Neither do the facts of the collision and

those of the stranding, viewed in their entirety, show

or "constitute a continuous succession of events,

so linked together as to make a natural whole"

—

there being a lack of continuity between the colli-

sion and the stranding—"a new and independent

cause intervening [72] between" the two events,

which was "self-operating," namely, the negligence

and failure of duty on the part of the master of

the "Foster" in permitting her to drift upon the

reef. Neither is there any proof that the strand-

ing of the "Foster" "was the natural and probable

consequence" of the collision, or "that it ought to

have been foreseen in the light of the attending

circumstances. '

'

"The attending circumstances" of the collision

were these: The weather was clear and favorable

in all resjDects; the moon w^as shining brightly; the

sea was smooth—there being only a moderate swell

in the channel; the wind (a gentle breeze) was fa-

vorable, being slightly offshore; the outlines of the

shore were plainly visible as the "Foster" moved
toward and along the shore; the "Foster" upon fill-

ing witli water came on an even keel, and was in

no danger of sinking or capsizing; she was fully

equipped with anchors and sails, and the anchors

could have been easily and quickly lowered or

dropped by hand ; she was well manned ; the "Mauna
Kea," after standing by the "Foster" for an hour
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and a half, at the request of the master of the "Fos-

ter," returned to the harbor for the purpose of

sending a tug to her assistance; at the time the

"Manna Kea" left the "Foster," she was about

three miles southeast of Diamond Head and sail-

ing under her foresail and jibs at a speed of from

one and one-half to two knots per hour.

The successive events which naturally followed

the colliding of the "Mauna Kea" mth the "Fos-

ter" were these: (1) The cut through the side of

the "Foster"; (2) the filling of the "Foster" with

water; (3) the consequential effects of such filling

of the "Foster" with water. These closely con-

nected events constituted one entire and com-

plete transaction, thus covering every phase of

the collision. The collision [73] having thus

spent its entire force, direct and consequential,

upon the "Foster" and her cargo— its force

having thereupon ceased to operate as a cause

for further injury—and the "Foster" then not

being exposed or liable to any other danger from

any source within the contemplation of those

there concerned, and her injuries, as well as those

of her cargo, having reached their full extent, ob-

viously, it was reasonable and natural for those

there concerned to assume, as apparently they did,

that the "Foster," when the "Mauna Kea" left

her, could and would safely remain afloat and in

that locality, which she could and should have done,

some three miles from the shore, until the arrival

of the tug. (The Eli B. Conine, 233 Fed. 987.) No
unfavorable change in the weather or sea was or
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could have been expected by those there concerned,

within the next two or three hours. It is connnon

knowledge, acquired by daily experience and con-

stant observation, extending over a long period of

years, that the weather and climatic conditions of

the Hawaiian Islands do not change suddenly or

in a short time, but continue about the same (mild

and uniform) from day to day and never go to

extremes. It could not, therefore, have been con-

templated that the "Foster" would drift, or would

])e permitted to drift, upon the reef, three miles

away. Under these "attending circumstances" it

seems perfectly clear that the stranding of the

"Foster" was not "the natural and probable conse-

quence" of the collision, but that it was the direct,

innnediate and proximate result of "a new and in-

dependent cause"—the negligence and lack of skill

and proper seamanship on the part of the master

of the "Foster."

Now, instead of the "attending circumstances " as

above pointed out and which actually existed, let

us assume the following: Had the night been dark

and stoi-my with a strong [74] wind from the south

or southeast and blowing directly on the shore;

or had there been a boisterous sea and a heavy surf

beating upon the shore; or had those there con-

cerned been unable to forecast the weather conditions

with reasonable certainty for the next two or three

hours following the collision, or had the forecast

been unfavorable; or had the light in the Diamond

Head lighthouse and the shore, as well as all other

landmarks and objects in that vicinity, been hidden
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or obscured by fog; or had the "Foster" not been

fully equipped mth sails and anchors, or having

them had been unable to use them; or had she not

been well manned; or had she been in danger of

sinking or capsizing; or had she been in a strong

tidal current sweeping her towards the shore at the

time the "Mauna Kea" left her, or had she been

in close and dangerous proximity to the reef, in-

stead of three miles offshore, as she was, at the time

the "Mauna Kea" left her; then, the stranding of

the "Foster" "might well have" been "anticipated

or regarded" as "the probable consequence" of the

collision. (See the Milwaukee-Kellog case, supra,

U. S. Rep. 475, L. Ed. 259).

There is evidence in the record by experts that

more sails should have been used when the vessel

was offshore. When the "Foster" was from one

to three miles offshore—there being a stronger wind

out there than closer in—it seems reasonable that

additional sails, such as she could then have safely

carried, should have been used. Sails thus used

with ordinary skill and seamanship, at that time

and i3lace, the wind being slightly offshore, no doubt

would have kejDt the vessel off the reef. At least

one or more additional sails could and should have

been used, raising them cautiously, if need be, a

little at a time, if for no purpose other than to

observe their [75] effect on the movement of the

vessel. The use of additional sails would have done

no harm, if carefully handled, and they might have

saved the vessel. This, as it seems to me, would

have been a reasonable and sensible thing for the
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master to have done. It would have been seaman-

like. It at least would have tended to show a dis-

]30sition on his part to save his vessel. He should

have tried it. He did not, however, choose to make

use of this method, nor any method for that matter,

with the view of saving his vessel. His duty as

master required of him some seamanlike action to

keep his vessel off the reef.

There being no measures adopted by the master

to hold the "Foster," she slowly approached the

shore, apparently under the influence of currents

or swells of the sea, which in that locality have a

tendency towards the shore and are slightly stronger

near the shore than farther out. She was then,

for an hour or more, permitted to drift along the

shore in close and dangerous proximity to the coral

reef with little or no effort being made to save her

from her doom—the reef—which was inevitable,

should her master continue, as he had and as he did,

in the obvious neglect of his plain duty.

As the "Foster" slowly drifted along the coral

I'eef, actually touching upon the reef once before

tinally stranding it would seem that the imminent

peril into which the master had thus negligently

—

thoughtlessly—permitted the vessel to slowly drift,

would have been so apparent—so obvious to him

—

that the situation would have aroused him into a

sense of duty—that it would have bestirred him into

some efficient action. Obviously, this delay in ac-

tion on his part constantly increased the peril. He
knew or should have known this. [76] The fact

that he expected a tug was no reason why he should
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have permitted the vessel to drift upon the reef.

The timely exercise of a little plain common sense

and very ordinary seamanship on the part of the

master would have saved the vessel from strand-

ing and total loss. He held her fate in his own

hands. It is clear, therefore, that the negligence

and failure of duty on the part of the master of

the "Foster," and not the collision, was the proxi-

mate cause of the stranding. Thus, as I view the

facts, the origin—the inception—the very beginning

of this second transaction, which resulted in the

stranding of the "Foster," was the negligence of

her master, first, in failing, while the wind was fa-

vorable, to use his sails to keep the vessel offshore

and in deep w^ater; and second, in failing, after

reaching suitable anchorage, to drop one or both

of his anchors to keep the vessel off the reef.

Long before the stranding of the "Foster" her

master knew that she was slowly api^roaching the

shore. Hence, we are justified in assuming that

the master knew that his vessel was approaching

danger. Indeed, the safety of life and property

requires, and it is reasonable to assume, that no

master of any vessel can knowingly approach any

shore at any time, or under any circumstances, with-

out knowing that his vessel is approaching danger;

and it thus becomes the absolute duty of a master

under such circumstances to meet the situation thus

confronting him in a seamanlike manner.

It is in evidence that even the kedge anchor

would have held the "Foster"; and, taking into

consideration that the sea was smooth; that there
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was but little wind and that was favorable; that

there were no strong currents or heavy swells
; [77]

that the weather was clear; and that the vessel was

moving very slowly through the water ; this evidence

as to the kedge anchor seems reasonable and convinc-

ing. It should be observed in this connection that

we are not dealing with a situation involving any

stress of weather, or any turbulence of sea, or strong

currents, or any act performed or omitted "in the

agony of collision," or any act or failure to act

in extremis, or an emergency of any kind, which

called for hasty or inconsiderate action on the

part of the master. He had ample time and oppor-

tunity to consider and to act; and he informs us

that there was no confusion on the "Foster" after

the collision. But, as the evening advanced, the

dangerous situation into which, by reason of his

inexcusable delay and gross negligence, he had thus

deliberately permitted his vessel finally and slowly

to drift, was such that immediate action was neces-

sary to save her, otherwise she was bound to go

on the reef. The exercise of ordinary seaman-

ship, however, would have held her beck even

then from destruction. But he remained inactive,

thus deliberately permitting his vessel to drift

slowly on and on to fmal and total destruction. It

would be inappropriate to designate his lethargic

and unseamanlike conduct as the exercise of judg-

ment. Indeed, it may be aptly said of him in this

connection, as it was said of the master of the

"Flying Fish" (2 Moore, N. S., 77, 16 Eng. Re-
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print, 29), "that he exercised no judgment at all in

the matter."

The master of the "Foster" was not placed in a

position where he had to choose between two

dangers ; there was but one problem before him—how
to keep off the reef. This was the only danger

with which he was confronted; but this danger, the

direct and immediate result of his unseamanlike

conduct, had [78] become imminent and obvious

—the vessel was slowly drifting upon the reef

—

against which danger he absolutely failed and neg-

lected to take any practical or sensible step—or

any step—to avoid, although he had ample means

and facilities at hand—sails and anchors—with

which, if they had been timely and properly used,

he could have saved his vessel. His failure to use

his sails and anchors as means with which to save

his vessel from destruction was in direct conflict with

the views as expressed by practically every witness

who testified uj^on this subject in the case. Their

testimony was in accord that the seamanlike course

would have been to use the sails in the first instance

to keep the vessel offshore, and failing in that,

then to have lowered or drop]3ed one or both of the

anchors. This accords with reason and common
sense.

In the light of the expert testimony of the various

witnesses who testified in this case as to the use of

anchors, and in view of their long familiarity, as

also that of the master of the "Foster," with the

waters, reef and shore involved in this case, the

numerous excuses and reasons offered by the master
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for liis failure to use Ms anchors as a means of

saving his vessel appear to be entirely without

merit. Thus in his first deposition (July 9, 1923),

he informs us that he had "about three soundings''

taken and found no bottom at 20 fathoms mitil the

last which was taken at the very moment the vessel

struck. These soundings were, to his knowledge,

taken with a deep sea lead which, on account of its

weight, was not suitable for the taking of frequent

soundings. Though, as he claims, he was imable to

make soundings with sufficient frequency, because of

the great weight of the lead, yet he [79] took no

other steps—he used no other measures—to prevent

the stranding; though he was constantly and

steadily moving towards the shore and danger was

growing more apparent every minute, yet he heeded

it not. AYith the lighthouse situated on a promi-

nent elevation, in which the light is 147 feet above

sea level, right before his eyes during the entire

evening, thus informing him at all times with rea-

sonable certainty of his position; with the constant

breaking of the sea on the reef in plain view; with

the shoreline i3lainly visible from Black Point to

and beyond the Beckley Channel; with Diamond

Head standing out conspicuously before him; with

the Elks' Club (a large building) standing on a

point projecting into the sea, not far from the place

of stranding; with his familiarity with the entire

situation; with his knowledge that the reef extend-

ing all along the shore involved and for a consid-

erable distance out in the sea was dangerous—it be-

ing common knowledge that many vessels had been
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stranded there;—with all these facts and matters

before him, and knowing that he was getting
'

' closer

and closer to the shore," and that he knew "approx-

imately how close in" he was, it seems that reason

and common sense—that the mariner's instinct

—

would have told him that the safety of his vessel

was in peril and should not be left to depend upon

soundings taken under the circumstances as above

pointed out. Moreover, soundings had become un-

necessary. As shown by finding number 10, he

knew when he touched upon the reef, if he did not

know before, that he was passing over anchorage

bottom. Even though he had taken no soimdings,

and had not touched upon the reef as just men-

tioned, nevertheless, with all the facts and matters

above alluded to, there before him, he knew, or

should have known, that he had [80] permitted

his vessel to drift into a most dangerous position.

Every fact and every circumstance there plainly

before him unmistakably proclaimed the danger to

which his vessel was then exposed. Obviously, the

sole salvation of his vessel—his last chance—now
depended upon the immediate dropping of one or

both of his anchors.

In his second deposition (August 5, 1924) the

master says that as long as he got no somidings,

he "absolutely thought he was safe"; that he

"didn't think it was necessary, it didn't seem any

use," to drop his anchors; "we had no reason to

anchor at all,, if we didn't have to; the thing was,

we actually didn't see danger" and "were quite

astonished w^hen she hooked." The fact, if it be
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a fact, that lie did not know or see the danger there

actually confronting him, is, in effect, an admission

of incompetency, otherwise it shows a total lack of

veracity ; but however viewed, it does not excuse his

failure to act—to make some practical effort to

save his vessel. He did not fulfill the requirements

that duty there made upon him. His inaction was

a failure of duty and clearly constituted negligence,

which, and not the collision, resulted in the strand-

ing of the '

' Foster.

"

As in The Barge F. J. Am. Mar. Cases (1925)

1561, 1563, the Circuit Court of Appeals (New

York) said:

*'As we pointed out in the Eli B. Conine,

223 Fed. 987, negligence is usually error of

judgment. The 'M,'s' master saw plainly what

turned out to be a situation of danger; he

thought there was no danger so he went ahead.

This is negligence. '

'

The master of the "Foster" further says in both

depositions that he hoped that the vessel would pay

off seaward, because "she was on the way to pay

off"; that "the vessel's [81] head was always

paying seaward most of the time"; and in his sec-

ond deposition he says, "we wanted to keep sailing

her, steering her." This is an avstonishing state-

ment to make in the face of his testimony given in

his tirst deposition where he said, "the head sails

would not keep her off and no other sails could."

He further seeks to excuse his failure to use his

anchors by saying in his first deposition that he

"didn't know whether, dropped or lowered, the an-
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chors on reaching bottom would have held or not."

This, obviously, is flimsy—no excuse at all. It was

his duty to drop his anchors and take his chances

on them holding. The testimony of every witness

who testified upon this subject was, in effect, that

the locality in question is good holding ground

—

that the anchorage there is splendid—that there is

none better anywhere, and other similar statements.

As a further reason why he did not lower or drop

his anchors, he said he was afraid he would lose

them. He seems to have been more concerned in

saving his anchors than in saving his vessel.

He seems to have been as lax in the performance

of his duty as a witness as that of mariner. It will

be observed that his testimony taken soon after the

stranding and that taken more than a year after

that occurrence is in direct conflict. In his first

deposition he testified in substance as follows:

I took the wheel immediately after the col-

lision.

I was at the wheel 1^ hours.

At the time 1 took the wheel it was sluggish

steering— She filled and commenced to heel

over. Hardly responded to wheel at all.

She went according to the wind; the wind
had more effect on her than the wheel. When
she had a lot of wind she came around 2 or 3

points and held that for a while, and when the

wind let down her head sails would bring her

off again. [82]

When I left the wheel she didn't steer at all.

Before she struck she didn't steer at all.
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When a puff of wind came she would come

around while the wind lasted and drop back

when there was no wind.

After the "Mauna Kea" left we proceeded

on W. course as much as we could; being full

of water she never moved the helm ; it was hard

astarboard and she would come to for a while

and settle back again. Sometimes we went as

much as W. N. W. She would come up by the

head and then pay off again as a gust of wind

came.

We were getting closer and closer to the

shore all the time, paying off in puffs of wind

for 3, 4 or 5 minutes and then lying to for 10

or 15 minutes,—this happened 3 or 4 times all

the way in.

This happened all the way from the time the

"Mauna Kea" left.

We were drifting until we struck the beach;

drifting, with the sails and the wind paying her

off, and coming to again all the time.

Most of the time she was drifting shore-

wards.

The fact that the vessel was drifting shoreward

all the time was emphasized by the master on his

redirect examination conducted by Mr. Thompson.

Q. '* Captain, Judge Stanley has emphasized,

all the way through, the fact that she was drift-

ing all the time,—drifting in toward the shore.

Was that your observation?

A. "Oh, yes, she was."

The claim in the libel is that the vessel lost her
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steering-way, because helpless, and drifted ashore,

but the master in his second deposition claims that

she was not drifting shoreward all the time, but was

actually "headed seaward most of the time," though

he describes the puffs of wind mentioned as lasting

"a few seconds," and being followed by a calm for

"two or three minutes," and that, between the time

the "Mauna Kea" left and the "Foster" stranded,

he, with the sails, [83] "maintained sufficient

control of the vessel with respect to her head-on

course" and "was able to keep the nose of the

vessel headed offvshore about two points." The

question that here naturally suggests itself is—How,

if the "Foster" was heading seaward most of the

time and going under sail on an offshore course, she

ever reached the point of stranding?

He also in the second deposition says, "when I

spoke in the first deposition of getting closer and

closer in to shore, that was really not meant for

Waikiki beach, it was really meant for Honolulu

harbor." This testimony, in view of the following

questions and answers appearing in his first deposi-

tion, is obviously false and unworthy of credence:

Q. And you saw her, didn't you, gradually

getting closer and closer in to shore?

A. Sure we did. We wanted to get over to

an anchorage.

Q. Oh—
A. We wanted to get to the harbor.

Q. You saw her going in towards the Elks'

Club? A. Outside the Elks' Club.
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Q. Towards Diamond Head side away from

the Moana Hotel?

A. There is a kind of channel there.

Q. Now then, she was going in there some-

where in the neighborhood of the Elks' Cliib?

A. Yes.

Q. That was not in the direction of any an-

chorage was it? A. No.

"The statements of the witnesses must be

weighed with great care and compared with

statements made by them when the importance

of the facts may not have been so plainly seen.
'

'

''The Frostburg," 25 Fed. 451, 455. See, also,

"The Mercury," 2 Fed. (2d) 325, 326; The

"La Flandre," 9 Fed. (2d) 331, 332. [84]

In view of his obvious failure of duty, it would

seem that the presumption which ordinarily arises

against the wvong-does in cases of collision should

now prevail against the master of the "Foster,"

As will be observed in "The Gladiator," 79 Fed.

445, 447, the Circuit Court of Appeals, First Cir-

cuit (1897), in dealing with this precise question,

after considering the doctrine as to the presumption

which ordinarily arises respecting the cause of the

loss of a vessel subsequent to being injured in a col-

lision, then proceeds as follows:

"It is nevertheless true that a presumption

of fact sometimes arises against an injured

person who makes no effort to diminish the ef-

fects of the tort. This, for very apparent rea-

sons, is emphatically so with reference to mari-

time disasters; so that, if no efforts are made
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to mitigate a loss where there is a reasonable

probability that it might have been mitigated,

this omission, under some circiunstances, raises

such a presumption as relieves the original

tort-feasor from showing by strict proof that

the ultimate result could, in fact, have been

avoided."

The facts in the case of "The M. E. Luckenbach,"

200 Fed. 630 (affirmed in 214 Fed. 571), are

analogous to those in the case at bar. In that case

a libel was filed against a tug arising out of a col-

lision between its tow (a barge) and a schooner.

Immediately after the collision the master of the

tug cast off his hawser, setting the tow adrift, and

15 minutes later the tow went aground on a shoal.

The Court found that the tug was responsible for

the collision, but that the barge grounded because

her captain had failed to anchor her. It was there-

fore held that the original fault (the collision) was

not the proximate cause of the stranding of the

barge. The Court in the course of its decision

(page G37) said, "the neglect on the part of the

captain of [85] the barge to take the simple pre-

cautions which the situation required constitute the

proximate cause of the stranding."

In Grand Trunk Ry. Co. of Canada vs. Griffin,

21 Fed. 733, 736, the Circuit Court, D. Maine

(1884), said:

"When a collision between two vessels is caused

by the fault of the one only, she is liable for the

immediate damage to the other vessel, and also

for the damages resulting from reasonable and
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proper efforts of her master and crew to save

her from the condition in which she has been

left by the act of the wrong-doer, as well as for

any other consequential damages fairly at-

tributable to that act. But if it is proved that

a subsequent stranding of the injured vessel

was caused by the negligence of those in charge

of her, when they could by the use of ordinary

nautical skill have avoided it, the vessel origi-

nally in fault is responsible for the immediate

effect of the collision only, and for no part of

the damages by stranding."

And so in the case at bar, the "Foster" stranded

because of the failure of her master to use "ordi-

nary nautical skill."

In Northwest Transp. Co. vs. Boston Marine Ins.

Co., 41 Fed. 793, 802, the Circuit Court, E. D. Michi-

gan (1890), said:

"It is urged in behalf of respondent that the

stranding should be regarded as the proximate

or efficient cause of the disaster which befell

the vessel, because such stranding never ceased

to operate until the loss was complete—because

it created the necessity for the scuttling,—and

should therefore be treated and considered as

the causa causans of the loss, for the reason

that if the vessel had not been stranded she

would probably have sustained no injury from

the storm, or would not have been compelled

to resort to scuttling as a means of safety.

This claim and position of respondent, which

seems to me to confuse mere antecedent wants
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and conditions with efficient causation, does not

settle, but merely presents, the vital question,

which is this: Was the negligent navigation or

stranding of the vessel the predominating cause

of the loss arising from the voluntary [86]

scuttling of the same, or was the storm the im-

mediate, distinct, and proximate cause of such

scuttling, and the loss then resulting <? * * *

I fail to see any casual connection between the

stranding and this subsequent scuttling of the

vessel under such circumstances. * * * j^

correct application of the doctrine of proximate

and remote cause establishes, in my opinion,

the proposition that the storm rather than the

stranding should be considered the predomi-

nating efficient cause, and the loss resulting

from the voluntary scuttling of the vessel."

Applying the rule thus laid down in the case just

cited to the facts in the case at bar, and admitting,

as the libelees do, that the ''Mauna Kea" was solely

to blame for the collision, was it the "natural" and

"probable" consequence of the collision that the

master of the "Foster" should follow none of

the customary precautions to prevent subsequent

stranding '^

In "The Asbury Park," 147 Fed. 194, 195, the

Circuit Court of Appeals for the Second Circuit con-

sidered this question in reversing the judgment of

the District Court. In that case the District Court

held that the negligence of the "Asbury Park"
had caused such damage to the "Tornado," the in-

jured vessel, that she, together with her cargo, sub-
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sequently sank, and that such subsequent loss was

proximatel}^ caused by the negligence of those in

charge of the ''Asbury Park." In reversing the

decree of the lower court, and in holding that the

subsequent loss was not proximately caused by the

earlier negligence of the "Asbury Park," the Ap-

pellate Court said:

''The record establishes the correctness of the

finding that the swells from the steamship

caused damage to the boat, and that her master

was negligent. But the evidence as to such neg-

ligence does not justify the decree as to the

award of damages. The [87] proofs show

that the damage caused by the swells was not

such as to cause the boat to sink, provided she

had been properly pumped out. * * *

''In these circumstances it is clear that the

swells from the 'Asbury Park' were not the

proximate cause of the sinking of the 'Tornado'

and of the loss of her cargo, but that these

damages resulted directly from the negligence

of the captain of the boat in failing to use

reasonable diligence to minimize the effects of

the original damage. The two causes con-

tributing to produce a loss, but of two succes-

sive causes distinct and separate from each

other. The rule of damages in such cases is

stated by the Supreme Court in 'The Balti-

more,' 8 Wall. (U. S.) 387, 19 L. Ed. 463."

Beginning at the bottom of page 465 of the case

just mentioned, "The Baltimore," the Court says:
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^'Justice as well as sound policy forbids that

the owner of a vessel sunk by collision should

be allowed to recover the full value of the

vessel and cargo except in cases where the en-

tire property is lost by the disaster, which is

not true in a case where, by reasonable exer-

tions, the vessel may be raised and the cargo

saved by the use of such nautical skill as the

owners of the vessels usually employ in such

emergencies. Owners of vessels seeking re-

dress in such cases must be prepared to show,

not only that those in charge of the other ves-

sel were in fault, but that no negligence on

their part has increased or aggravated the in-

jury. Damages are awarded in such cases for

the injury done to the vessel and cargo by a

wrongful act, but if the party suffering the

injury to his property will not employ any

reasonable measures to stop the progress of the

damage, but wilfully and obstinately, or

through gross negligence, suffers the damage to

augment, it is his own folly, and the law will

not afford him any redress for such part of the

damage as proceeded directly from his own
culpable default.

"Persons injured in their property by col-

lision are entitled to full indemnity for their

loss, but the respondents are not liable for such

damages as might have been reasonably avoided

by the exercise of ordinary skill and diligence,

after the collision, on the part of those in

charge of the injured ship."
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In the case of "The Flying Fish," 2 Moore

(N. S.), 77, 16 Eng. Reprint, 29, supra, it was ad-

mitted, as in the case at bar, that the collision was

due solely to the fault of the libelee. The House of

Lords reversed the decree of the High [88] Court

of Admiralty and held that the stranding was due

to the negligence of the master of the injured ves-

sel, and that it was unnecessary to show that the

subsequent injury arose from gross nautical ig-

norance on the part of the master, but that it was

sufficient that there had been "shown want of

ordinary nautical skill and neglect of duty."

The negligence and failure of duty on the part of

the master of the "Foster" has been made so clear

by the evidence that the stranding of the vessel

camiot be presumed to have been the result of the

collision. Whatever application such presumption

might have under other circumstances, it is very

clear that it has no application in this case under

the circumstances disclosed.

In Marsden's Collisions at Sea, while the author

says, at page 103, that "Where the ship is damaged

but not sunk in the collision, and she afterwards

receives further injury or is totally lost, the pre-

sumption ordinarily is that the subsequent injury

or loss was caused by the defendant's negligence,

and the burden is in theory upon the wrongdoer in

the collision to prove that it was not so caused."

The writer then proceeds, at pages 104 and 105, as

follows

:

"But the fact of a ship being injured by the

negligence of another does not justify those on
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board in neglecting to take all reasonable means

to save the ship, and lessen the effects of the

collision. They must exhibit ordinary cour-

age in standing by their vessel, and show proper

skill and seamanship according to the circum-

stances of the case. The Court, however, will

make reasonable allowance for the excitement

which usually attends a collision, and those on

board will not be expected to be so acute in

their judgment, or to act with the same skill

and coolness, as if there had been no collision."

[89]

This admonition of the learned author respect-

ing excitement which usually attends a collision

can have but little or no application to the facts

in the case at bar.

Proctors for libelants in their reply brief (page

43) cite "The Walter A. Luckenbach" case, 4 Fed.

(2d) 551 and 14 Fed. (2d) 100, and in connection

therewith make this statement:

"The facts before this court are the facts in

The Walter A. Luckenbach case, and this

court must not view the situation in retrospect

or from the shore, but from the viewpoint of

the master on the bridge of the crippled ship.

8o viewing the facts, the law as laid down in

the cited case is the law that binds this court

and makes imperative a decree assessing full

damages against the offending claimant."

The facts in the "Luckenbach" case and those in

the case at bar are not the same; the difference in

the facts of the respective cases is important and
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vital. The cases are clearly distinguishable upon

material and decisive points, as will be observed

upon examination and comparison of the two sets of

facts.

The facts in the ''Luckenbach" case, which are

deemed pertinent to the question thus presented by

proctors are these: On the afternoon of October 7,

1922, the steamship "Walter A. Luckenbach" came

into collision with the oil tanker "Lyman Stewart,"

off Fort Point, in the Golden Gate, in a dense fog,

with a strong tidal current (greatly increased in

volume and swiftness by swollen streams) rapidly

sweeping through the narrow channel and out to

sea. Both vessels were considerably damaged by

the collision, but by far the greater damage was

suffered by the "Stewart." She was struck on the

port bow abaft the stem and cut in as far as the

windlass, the gash extending both above and below

the water line. She began to fill very rapidly and

[90] it was thought immediately after the col-

lision that she was sinking. From that time on

until she stranded she was in danger of sinking.

She was in a sinking condition. Her bow soon

became submerged and was under water as far

back as the bridge—she was down at the head

—

and this condition, relieved but little by pumping

oil from her cargo tanks, continued. Her engines

and machinery were in the extreme stern of the

vessel and were not damaged by the collision and

could have been operated at any time. At the time

of the collision her engines were stopped and they

were not put in motion again until just before she
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stranded. Her cargo consisted of 72,000 barrels of

fuel oil and gasoline—about 10,500 tons. She was

heavily loaded. From the place of collision she

drifted with the rapidly ebbing tide. From the

time of the collision to the time of the stranding

of the "Stewart" the channel and shores were en-

veloped in a dense fog. At 4 P. M., having reached

Mile Rock, her engines were started slow astern in

an attempt to back clear of Mile Rock, but the

swift current threw her inside of Mile Rock; at

4:05 the engines were stopped, and at 4:10 she

settled down on the rocks, inside of Mile Rock, and

became to all intents and purposes a total loss.

The distance from Fort Point to Mile Rock is about

two miles. More in detail as to the drifting with

the current : The master testified that he was afraid

to go ahead on his engines, the bow of the vessel

being under water, lest it w^ould drive his ship to

the bottom, and that he was afraid the like result

would happen if he dropped anchor in the swift

current. He therefore deemed it the safer and

wiser course to permit his vessel to drift out to still

water and a safe anchorage in the open sea and

there wait until succor came. Pursuing this [91]

course, he drifted out until abeam of Mile Rock,

where the engines were put astern to turn the stern

of the vessel to port. But, instead of responding

in the customary way, the stern of the vessel turned

to starboard and to ultimate destruction. The rea-

son for this was apparently the fact that the ship

was down at the bow—under water—and did not

resj)ond to her engines in the usual way. Touching
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this phase of the matter let us have the exact words

of the master himself

:

"She backed the wrong way and contrary to

my expectations and contrary to what anybody

would expect the vessel to do ; she did not gather

any sternwa}^, but she swung like her bow was

anchored, and she swung her stern hard astar-

board, right for Mile Rock. I started to back,

Mile Rock was about one point forward of my
starboard beam; she should have backed right

out. The vessel could not have been in a better

position for backing away from Mile Rock."

Upon the facts thus disclosed it seems reason-

ably clear that the master of the "Stewart" made

some effort to save his ship. He, apparently,

weighed and considered the difficulties there con-

fronting him. He exercised some judgment in the

matter. But the master of the "Foster" did noth-

ing to save his vessel. He made no effort to avoid

the danger right before his eyes. He exercised no

judgment. He simply let his vessel drift on and on

to final and total destruction. The contrast in the

conduct of the respective masters is clear and ob-

vious. One did his duty, the other did not.

With the facts respecting the "Stewart" and her

master well in mind, let us now briefly review the

facts as to the "Foster" and her master, although

this will require some repetition.

At the time of the collision between the "Mauna
Kea" and the "Foster," as well as throughout the

entire evening of that occurrence, the weather was

clear and favorable in all respects; there was no
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mist, fog or haze; the moon was shining [92]

brightly; the outlines of the shore were plainly

visible; the sea w^as smooth; there were no strong

tidal currents; the "Foster" was fully equipped

with sails and anchors; she was well manned; she

was a wooden vessel and laden with lumber, hence,

in no danger of sinking; with reasonable use of

sails the "Foster" could have been prevented from

approaching the shore; there were no strong cur-

rents, if any at all, which, with ordinary care, would

have driven her on the shore; the wind, what little

there was, was offshore; having reached anchorage

bottom the master should have dropped one or both

of his anchors ; the vessel was, at all times, moving

so slowly through the water that there was no

danger in using his sails and anchors.

Had the master of the "Foster" been situated

as the master of the "Stewart" was, then his ex-

cuses for not using his sails and anchors would come

with better grace. We can easily imagine how
pleased the master of the "Stewart" would have

been had that swift tidal current swept his vessel

out of that dense fog and into smooth waters, free

from danger, such as those in which the "Foster"

was slowly moving. The difficulties which con-

fronted the master of the "Foster" were trivial,

compared with those with which the master of the

"Stewart" was obliged to contend.

The "Stewart," from the very moment of her

collision with the "Luckenbach" until she finally

went on the rocks, was in constant and imminent

danger of sinking. Her peril was obvious to her
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master whose sole purpose was that of saving his

vessel. He sought diligently to escape from the

danger in which he was placed. His aim was to

keep his vessel afloat until he could reach the open

sea where he could anchor in safety. To this end

he exercised his judgment and skill as a seaman.

As [93] to the ''Foster," she was at no time in

danger of sinking. Neither was she after the col-

lision with the "Mauna Kea" exposed to any peril

of the sea. The weather and climatic conditions, as

well as the sea itself, proclaimed and assured her

safety. Indeed, her sole and only danger, and

which finally resulted in her total destruction, was

brought upon her by the negligence and failure

of duty on the part of her master. Obviously, the

facts in the "Luckenbach" case and those in the

case at bar are not the same. The combination of

facts and circumstances in this case, viewed in their

entirety, present a situation unique and without a

parallel in maritime cases. Thus, upon a brief re-

view of the record, it is obvious that the negligence,

failure of duty, and lack of nautical skill on the part

of the master of the "Mary E. Foster" resulted in

the stranding of the the vessel, though the sea, wind

and weather were favorable, each lending its aid in

assuring her safety but which aid this lethargic

master obstinately persisted in refusing to avail

himself of; and, notwithstanding that there were

ample means and facilities at hand with which the

vessel could have been prevented from stranding,

the master of the "Foster" deliberately permitted
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her to slowly drift upon the reef without raising a

hand to save her.

Now, as to the damages. In conclusion, it is

deemed proper to allude to the theory on which

damages are allowed; thus, with the entire record

in this case before us, it is clear, indeed the libelees

admit, that the collision was the proximate result of

the negligence of the master of the ''Mauna Kea,"

for w^hich negligence the libelees may be required

to respond in damages; and it is equally clear, as I

view the facts, that the stranding of the '^ Foster"

was the proximate result of the negligence of her

master, for which negligence [94] the libelees are

in no way liable. Hence, the damages w^hich the

libelants are entitled to recover from the libelees

are those w;hich were the direct result, as well as

those which were the consequential effects, of the

collision ; that is to say, such damages only as would

have been the natural and reasonably necessary

result of the collision, had the "Foster" been towed

directly into the harbor after the collision, and had

not gone on the reef.

Upon the facts as hereinabove specifically set out

(findings 1 to 18, inclusive) I find the following

conclusions of law

:

(1) That the libelants have and recover from

the libelees damages sustained by them the total sum

of $11,944.15, and that the steamship "Mauna Kea,"

her engines, tackle, apparel and furniture be con-

demned and sold to satisfy the same, the items mak-

ing up this total sum being as follows

:
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Cost of towing the '

' Foster '

' into the har-

bor $ 250.00

Young Brothers' charge for towing the

"Foster" to dry-dock 23.25

For towing her from dry-dock to wharf .

.

23 . 25

Cost of repairs to the '^Foster" for the

gash in her side, as estimated by

Alexander Lyle 4,698.89

Wages and maintenance of crew (ten men

and cabin boy) for 13 days, time re-

quired to put vessel in seaworthy con-

dition 753.92

Lodging and meals for the master for 13

days at Hotel Leonard 39 . 00

Salary for the master for 13 days 108 . 33

Loss on under-deck cargo by reason of

lumber being water stained 5,125.55

Damages for detention of the "Foster"

13 days for repairs based on her

earning capacity of $8,500 per an-

num 304.46

[95]

For Lloyd's survey of hull $ 197.50

For Lloyd's and surveyor's fees on survey

of under-deck cargo 50 . 00

Damages for loss of personal effects

of crew. For respective sums thus

claimed, see libelant's opening and reply

briefs. The evidence is not clear whether

these losses were the result of the collision

or the stranding; therefore, they will be

assessed to the libelees. The respective
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sums claimed and allowed are as follows

:

Richard Thai 47.50

John Egger 70.00

C. Oleson 50.00

Ernest Liedke 29.00

Telle Molenar 30.00

Albert Quandt 46. 00

John Kehoe 22 . 50

Sam Baker 44 . 00

I. J. Gronvold 31.00

Total $11,944.15

(2) That interest shall be allowed at the rate of

six per cent per annum from April 20, 1923, until

entry of decree. Whether interest should or should

not be allowed on the $5,000 paid in to court b}" li-

belees as a tender is reserved for argiunent.

(3) That costs are to be taxed equally, one-half

thereof to each party, but the items to be included

in the cost bill to be such as the Court may deem

proper after argument.

(4) That the libelants claim as part of their

damages the sum of $11,541.24 as freight from Bel-

lingham to Honolulu on the voyage in question.

After the collision, if the "Foster'^ had not gone

on the reef, she, in all probability, would have been

towed into the harbor of Honolulu, the poii; of her

destination, and her entire cargo there discharged

and delivered, just as her entire under-deck cargo

was there discharged and delivered, she having

been towed into the harbor after going on the reef.

The under-deck cargo thus reached its destination
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and was there discharged, delivered to and ac-

cepted by the consignee. Hence, the freight on the

under-deck cargo was earned by the ship owner

[96] and the right to require payment therefor

from the consignee or cargo ow^ner was in no way

damaged by the collision. This claim, therefore, is

disallowed.

See Carver on Carriage of goods by Sea

(7th Ed.), Sees. 543-544-549; Hughes on Ad-

miralty, Sec. 76; 24 R. C. L., 323; Carolina

Port. Cement Co., 186 Fed. 145.

The upper-deck cargo was not damaged by the

collision; the damage which it sustained was the

result of the "Foster" going on the reef.

A decree in accordance with this opinion will be

signed upon presentation after notice to all con-

cerned.

(S.) J. T. DeBOLT,
Judge.

November 17, 1927. [97]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. Allen & Robinson,

Limited, an Hawaiian Corporation, et al., Libel-

lants, vs. The Steamship "Mauna Kea," Her En-

gines, etc., and all Persons Intervening for Any

Interest in the Same, Libellee; Inter-Island Steam

Navigation Co., Limited, Owner and Claimant. De-

cree. Filed Dec. 14/27, at 2 o'clock and min-

utes P. M. (S.) Wm. L. Rosa, Clerk. [98]
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In the United States District Court for the Terri-

tory of Hawaii.

IN ADMIRALTY—No. 215.

ALLEN & EOBINSON, LIMITED, an Hawaiian

Corporation, et al.,

Libellants,

vs.

The Steamer "MAUNA KEA," Her Engines, etc.,

and All Persons Intervening for Any Inter-

est in the Same,

Libellee

;

INTER-ISLAND STEAM NAVIGATION COM-
PANY, LIMITED,

Owner and Claimant.

DECREE.

The above-entitled cause having duly come on for

trial and having been heard on the pleadings and

proofs, and the arguments of the proctors of the

respective parties, and due deliberation having been

had thereon, and the Court having on the 17th day

of November, 1927, filed its opinion in writing that

the steamship "Manna Kea," the libellee above

named, was solely responsible for the collision

which occurred on the 20th day of April, 1923, be-

tween said steamship and the schooner "Mary
E. Foster"; that the direct, immediate and proxi-

mate cause of the subsequent stranding of said

schooner was the negligence of, and the lack of
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skill and proper seamanship on the part of, the

master of said schooner and the said collision was

not the proximate cause thereof, and that the libel-

lants herein were entitled to recover only the dam-

ages [99] directly resulting from the said colli-

sion, which damages the Court has in its said opinion

held to amount to the sum of $11,944.15, it is hereby

ORDERED, ADJUDGED AND DECREED
that the libellants herein have, receive and recover

of and from the said steamship "Mauna Kea," her

engines, boilers, etc., the said sum of $11,944.15,

together ^vith interest thereon at the rate of 6%
per annum from the 20th day of April, 1923, and

amounting to $3,328.42, plus also the sum of half

the difference between the libellants' and the claim-

ant's costs (which have been taxed by the Court

in the sum of $1121.05 and $897.42 respectively),

to wit, the sum of $111.81.

Dated: Honolulu, T. H., December 14, 1927.

(S.) J. T. DeBOLT,
Judge, United States District Court. [100]

PROCEEDINGS—TRIAL, ORDER OF CON-
TINUANCE FORI FURTHER TRIAL.

From the Minutes of the U. S. District Court,

Territory of Hawaii.

Friday, February 6, 1925.

(Title of Court and Cause.)

TRIAL.

On this day came Mr. F. E. Thompson, of the
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firm of Thompson, Cathcart & Beebe, Mr. U. E.

Wild, of the firm of Smith & Wild aud Mr. I. M.

Stainback, proctors for the libellants, and also came

Mr. W. L. Stanley, of the firm of Smith, Warren,

Stanley & Vitousek, proctors for the libellee herein,

and this cause was called for trial. With the con-

sent of Court Captain William R. Bowmaster was

called and sworn and gave testimony on behalf of

the libellee. At the conclusion of said testimony

and with the consent of proctors, it was by the

Court ordered that this cause be continued to Mon-

day, February 9, 1925 at 2 o'clock P. M., for further

trial. [101]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court,

Territory of Hawaii.

Monday, February 9, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, U. E. Wild,

of the firm of Smith & Wild and I. M. Stainback,

proctors for the libellant, and also came Mr. W. L.

Stanley, of the firm of Smith, Warren, Stanley &
Vitousek, proctors for the libellee aud claimant

herein, and this cause was called for further trial.
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Libellants' Exhibits ''A" and ''B" were admitted

in evidence, marked and ordered filed. Upon mo-

tion of Mr. Stanley, the name of Mr. E. A. Mott-

Smith was entered of record as associate proctor

for the libellee. Mr. Robert Atkinson was called

and sworn and gave testimony on behalf of the libel-

lant. Thereafter upon motion of Mr. Thompson

and with the consent of proctors for the libellee, it

was by the Court ordered that this cause be con-

tinued to February 10, 1925, at 2 o'clock P. M.

for further trial. [102]

PROCEEDINGS AT FURTHER TRTAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court,

Territory of Hawaii.

Tuesday, February 10, 1925.

[Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Mr. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, Mr. U. E.

Wild, of the firm of Smith & Wild and Mr. I. M.

Stainback, proctors for the libellant, and also came

Mr, W. L. Stanley, of the firm of Smith, Warren,

Stanley & Vitousek and Mr. E. A. Mott-Smith,

proctors for the libellee herein, and this cause was

called for further trial. E. F. Loveridge and Captain
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Foster were called and sworn and gave testimony

on behalf of the libellants, Libellants' Exhibits "C,"

"D," "E" and "F" were admitted in evidence,

marked and ordered filed. William Pnrdy and

John A. Young were called and sworn and gave

testimony on behalf of the said libellants. The

time for adjournment having arrived it was by

the Court ordered that this cause be continued to

February 11, 1925 at 2 o'clock P. M., for further

trial. [103]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court,

Territory of Hawaii.

Wednesday, February 11, 1925.

(Title of Court and Cause.)

TR'IAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart & Beebe, U. E.

Wild, of the firm of Smith & Wild, I. M. Stain-

back, proctors for the libellants, and also came Mr.

W. L. Stanley, of the firm of Smith, Warren, Stan-

ley & Vitousek and E. A. Mott-Smith, proctors for

the libellee and claimant, and this cause was called

for fui-ther trial. Thereupon Captain Ralph Brisley

was called and sworn and gave testimony on behalf

of the libellants. Libellants' Exhibit ''G" was ad-
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mitted in evidence, marked and ordered filed. Rob-

ert Atkinson was recalled and gave further testi-

mony on behalf of the libellants. John A. Young

took the stand and gave further testimony on be-

half of the libellants. Libellants' Exhibits "H,"

*'J" and "I" were admitted in evidence, marked

and ordered filed. Thereafter the time for ad-

journment having arrived, it was by the Court

ordered that this cause be continued to February

12, 1925 at 2 o'clock P. M., for further trial. [104]

PEOCEEDINGS AT FURTHER TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRUAL.

From the Minutes of the U. S. District Court,

Territory of Hawaii.

Tuesday, February 17, 1925.

(Title of Court and Cause.)

TRTAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, U. E. Wild,

of the firm of Smith & Wild and I. M. Stainback,

proctors for the libellants, and also came Messrs.

W. L. Stanley, of the firm of Smith, Warren, Stan-

ley & Vitousek and E. A. Mott-Smith, proctors for

the libellee and claimant herein, and this cause was

called for further trial. Mr. John Young took

the witness-stand and gave testimony on behalf of
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the libellants herein. Libellants' Exhibit ''K" was

admitted in evidence, marked and ordered filed.

The time for adjournment having- arrived, it was

by the Court ordered that this cause be continued

to Wednesday, February 18, 1925, at 2 o'clock

P. M. for further trial. [105]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court,

Territory of Hawaii.

Wednesday, February 18, 1925.

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, I. M. Stain-

back, U. E. Wild, proctors for the libellants above

named, also came Messrs. W. L. Stanley, of the

firm of Smith, Warren, Stanley & Vitousek, proc-

tors for the libellee and also appeared Mr. E. A.

Mott-Smith, proctor for the libellee, and this cause

was called for further trial. Thereupon Mr. Young
took the witness-stand and gave further testimony

on behalf of the said libellants. Louis Underwood
was called and sworn and gave testimony on behalf

of the said libellants. Libellants' Exhibits ''L,"

"M," "N," "O," ''P," "Q" were admitted in evi-

dence, marked and ordered filed. The time for ad-
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joiirnment having arrived, it was by the Coiii*t

ordered that this cause be continued to February

19, 1925, at 2 o'clock P. M., for further trial. [106]

PROCEEDINGS AT FURTHER TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court,

Territory of Hawaii.

Thui^sday, February 19, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, I. M. Stain-

back and U. E. Wild, of the firm of Smith & Wild,

proctors for the libellants above named, and also

came Messrs. W. L. Stanley, of the firm of Smith,

Warren, Stanley & Vitousek, and E. A. Mott-Smith,

proctors for the libellee, and this cause was called

for further trial. Mr. J. Young took the witness-

stand and gave further testimony on behalf of the

libellants. Libellee 's Exhibit 1 was admitted in

evidence, marked and ordered filed. Louis Under-

wood was recalled and gave further testimony on

behalf of the libellants. Libellants' Exhibits ''R"

to "Z" were admitted in evidence, marked and

ordered filed. Libellants' Exhibits ''A-1" to

*'A-8" were admitted in evidence, marked and or-

dered filed. The time for adjournment having ar-
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rived, it was by the Court ordered that this cause

be continued to February 20, 1925, at 2 o'clock P. M.

[107]

PROCEEDINGS AT FURTHER TRIAL.
From the Minutes of the U. S. District Court,

Territory of Hawaii.

Friday, February 20, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).
On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, I. M. Stain-

back and U. E. Wild, of the firm of Smith & Wild,

proctors for the libellants, and also came Messrs.

W. L. Stanley, of the firm of Smith, Warren, Stan-

ley & Vitousek and E. A. Mott-Smith, proctors for

the libellee herein. This cause being called for

further trial, Louis Underwood took the witness-

stand and gave . further testimony on behalf of

the libellants herein. Libellants' Exhibits "A-9,"

to "A-10," inclusive, were admitted in evidence,

marked and ordered filed. [108]
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PEOCEEDINGS AT FURTHERi TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court,

Territory of Hawaii.

Tuesday, February 24, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart & Beebe, I. M.

Stainback and U. E. Wild, proctors for the libellant,

and also came Mr. W. L. Stanley, of the firm of

Smith, Warren, Stanley & Vitousek and E. A. Mott-

Smith, proctors for the libellee herein. Frank C.

Poore and Geo. Cowan were called and sworn and

gave testimony on behalf of the libellants. Libel-

lants' Exhibits "A-12" to "A-14" were admitted

in evidence, marked and ordered filed. Thereaf-

ter proctors herein proceeded with the reading- of

the deposition of Richard Thol. The time for ad-

journment having arrived, it was by the Court

ordered that this cause be continued to February

25, 1925, at 2 o'clock P. M. for further reading of

the deposition. [109]
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PROCEEDINGS AT FURTHERi TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court,

Territory of Hawaii.

Wednesday, February 25, 1925.

(Title of Court and Cause.)

TR'IAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart & Beebe, U. E.

Wild of the firm of Smith & Wild and I. M. Stain-

back, proctors for the libellants, and also came

Messrs. W. L. Stanley, of the firm of Smith, War-

ren, Stanley & Vitousek and E. A. Mott-Smith,

proctors for the libellee herein, and this cause was

called for further trial. Thereupon Harry L. Daw-

son was called and sworn and gave testimony on be-

half of the libellants. Thereafter the depositions

of Richard Thol, Ernest A. Liedke, Albert Qnandt,

John Egger and Telle Molenaar were read by one

of the proctors for the said libellants. Each of the

said depositions were admitted in evidence and

marked respectively Libellants' Exhibit "A-15,"
^

' A-16, " '

' A-17, " "A-18 " and " A-19. '

' The depo-

sitions of C. Olsen was the next to be read, but

the time for adjourimient having arrived, it was

by the Court ordered that this cause be continued

to February 26, 1925, at 2 o'clock P. M., for further

trial. [110]
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PROCEEDINGS AT EURTHERi TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of tlie U. S. District Court,

Territory of Hawaii.

Thursday, February 26, 1925.

(Title of Court and Cause.)

TRIAI. (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, U. E. Wild,

of the firm of Smith & Wild and I. M. Stainback,

proctors for the libellants, and also came Messrs.

W. L. Stanley, of the firm of Smith, Warren, Stan-

ley & Vitousek and E. A. Mott-Smith, proctors for

the libellee herein, and this cause was called for

further trial. Thereupon James P. Clancy was

called and sworn and gave testimony on behalf

of the libellants. Libellants' Exhibit "A-20" was

marked for identification. Louis Underwood was

recalled and gave further testimony on behalf of

the said libellants. Libellants' Exhibit heretofore

marked as "A-20" was admitted as Libellants' Ex-

hibit "A-20," marked and ordered filed. Libel-

lants' Exhibit ''A-21" was admitted in evidence,

marked and ordei-ed filed. Thereafter the deposi-

tion of C. Olson was read and admitted as Libel-

lants' Exhil)it "A-21" heretofore referred to as

Libellants' Exhibit "A-21." Further depositions
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of R. Thol, John Egger, Liedke, Molenar, Albert

Quandt, John Kehoe, Sam Baker and R. J. Gron-

vold were read and admitted as Libellants' Exhibits

from "A-22" to ''A-29" respectively and inclusive.

The time for adjournment having arrived, it was

by the Court ordered that this cause be con-

tinued to Friday, February 27, 1925, at 2 o'clock

P. M., for further trial. [Ill]

PROCEEDINGS AT FURTHER TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court,

Territory of Hawaii.

Tuesday, March 17, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, I. M. Stain-

back and U. E. Wild, of the firm of Smith & Wild,

proctors for the libellants, and also came Messrs.

W. L. Stanley, of the firm of Smith, Warren, Stan-

ley & Vitousek and Mr. E. A. Mott-Smith, proctors

for the libellee herein, and this cause was called for

further trial. The depositions of S. Gronvold were

read by proctors and thereafter admitted in evi-

dence, marked and ordered filed as Libellants' Ex-

hibit "A-30." The time for adjournment having
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arrived, it was by the Court ordered that this cause

be continued to March 19, 1925, at 2 o'clock P. M.,

for further trial. [112]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Thursday, March 19, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thomj)son, Cathcart & Beebe, I. M. Stain-

back and U. E. Wild, proctors for the libellants,

and also came Messrs. W. L. Stanley, of the firm of

Smith, Warren, Stanley & Vitousek and E. A.

Mott-Smith, proctors for the libellee herein, and this

cause was called for further trial. Thereupon

Capt. J. Sack was called and sworn and gave testi-

mony on behalf of the libellant. Libellee 's Exhibit

2, part of Log of "Mauna Kea" which was read

in evidence, marked and ordered filed. The libel-

lants rested. With consent of counsel, C. Olsen

was called and sworn and gave testimony on behalf

of the libellants. The time for adjournment having

arrived, it was by the Court ordered that this cause

be continued to March 20, 1925, at 2 o'clock P. M.

for further trial. [113]
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PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF COXTIXUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Friday, March 20, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, I. M. Stain-

back and U. E. Wild, proctors for the libellants,

and also came Messrs. W. L. Stanley, of the firm

of Smith, Warren, Stanley & Vitousek and E. A.

Mott-Smith, proctors for the libellee heren. The

further trial of this case proceeded as follows, to

wit: C. Olson took the witness-stand and gave fur-

ther testimony. Libellee 's Exhibit 3 was admitted

in evidence, marked and ordered filed. The time

for adjournment having arrived, it was by the Court

ordered that this cause be continued to March 21,

1925, at 9 o'clock A. M. for further trial. [114]
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PKOCEEDINGS AT FURTHER TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Saturday, March 21, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came the proctors for the libellants,

Messrs. F. E. Thompson, of the firm of Thompson,

Cathcart & Beebe, I. M. Stainback and U. E. Wild,

and also came Messrs. W. L. Stanley, of the firm of

Smith, Warren, Stanley & Vitousek and E. A.

Mott-Smith, proctors for the libellee herein. The

further trial of this cause proceeded as follows, to

wit : C. Olson took the witness-stand and gave fur-

ther testimony herein. Albert Quandt was called

and sworn and gave testimony on behalf of the

libellants. Thereafter the time for adjournment

having arrived, it was by the Court ordered that

this cause be continued to March 23, 1925, at 2

o'clock P. M. for further trial. [115]
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PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, March 24, 1925.

(Title of Court and. Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, I. M. Stain-

back and U. E. Wild, proctors for the libellants,

and also came Mr. W. L. Stanley, of the firm of

Smith, Warren, Stanley & Vitousek and E. A.

Mott-Smith, proctors for the libellee. The further

trial of this case proceeded as follows to wit:

Alexander Daniel Toomey was called and sworn

and gave testimony on behalf of the libellee. The

time for adjournment having arrived, it was by the

Court ordered that this cause be continued to

March 25, 1925, at 2 o'clock P. M. for further trial.

[116]
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PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Friday, March 27, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, I. M. Stain-

back and U. E. Wild, proctors for the libellants

and also came Messrs. W. L. Stanley, of the firm of

Smith, Warren, Stanley & Vitousek and E. A.

Mott-Smith, proctors for the libellee herein, and

this cause was called for further trial. George Nor-

ton Lindley was called and sworn and gave testi-

mony on behalf of the libellee. The time for ad-

journment having arrived, it was by the Court or-

dered that this cause be continued to March 30,

1925, at 2 o'clock P. M., for further trial. [117]
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PEOCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Monday, March 30, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, I. M. Stain-

back and U. E. Wild, proctors for the libellants,

and also came Messrs. W. L. Stanley, of the firm

of Smith, Warren, Stanley & Vitousek and E. A.

Mott-Smith, proctors for the libellee herein, and this

cause was called for further trial. Thereupon

Alexander Daniel Toomey took the witness-stand

and gave further testimony. The time for adjourn-

ment having arrived, it was by the Court ordered

that this cause be continued to March 31, 1925, at

2 o'clock P. M., for further trial. [118]
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PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Thursday, April 2, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, S. W.
Fitzgerald and U. E. Wild, proctors for the libel-

lants and also came Messrs. W. L. Stanley and E.

A. Mott-Smith, proctors for the libellee. The fur-

ther trial of this cause proceeded as follows to

wit: Ernest CamxDbell Mott-Smith was called and

sworn and gave testimony on behalf of the libellee.

Libellee 's Exhibit 4 was marked for identification.

Barton J. Bridgford was called and sworn and gave

testimony on behalf of said libellee. The time for

adjournment having arrived, it was by the Court

ordered that this cause be continued to April 3,

1925, at 2 o'clock P. M., for further trial. [119]
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PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From tlie Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Friday, April 3, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, S. W. Fitz-

gerald and U. E. Wild, proctors for the libellants,

and also came Messrs. W. L. Stanley, of the firm

of Smith, Warren, Stanley & Vitousek and E. A.

Mott-Smith, proctors for the libellee, and this cause

was called for further trial. Thereupon B. J.

Bridgford took the witness-stand and gave further

testimony on behalf of the libellee. Libellants' Ex-

hibit "A-31" was admitted in evidence, marked and

ordered filed. Ralph Russell Tinkcomb was called

and sworn and gave testimony on behalf of the

said libellee. Thereafter the depositions of James
A. Lyle were read and admitted in evidence as

Libellee 's Exhibit 5. The time for adjournment

having arrived, it was by the Court ordered that

this cause be continued to April 7, 1925, at 2 o'clock

P. M. for further trial. [120]
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PEOCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, April 7, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, U. E. Wild

and S. W. Fitzgerald, proctors for the libellants,

and also came Messrs. W. L. Stanley, of the firm of

Smith, Warren, Stanley & Vitousek and E. A.

Mott-Smith, proctors for the libellee herein. The

further trial of this cause proceeded as follows, to

wit : Kenneth R. Wriston was called and sworn and

gave testimony on behalf of the libellee. Libellee 's

Exhibit heretofore marked for identification as Li-

bellee 's Exhibit 4 was admitted in evidence and

marked as Libellee 's Exhibit 4. Capt. Sacks was

recalled and gave further testimony on behalf of

the libellee. Libellee 's Exhibit 6 was admitted in

evidence, marked and ordered filed. The time for

adjournment having arrived, it was by the Court

ordered that this cause be continued to April 8,

1925, at 2 o'clock P. M. for further trial. [121]
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PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Wednesday, April 8, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, S. W. Fitz-

gerald and U. E. Wild, proctors for the libellants,

and also came Messrs. W. L. Stanley, of the firm

of Smith, Warren, Stanley & Vitousek and E. A.

Mott-Smith, proctors for the libellee. The further

trial of this cause proceeded as follows, to wit:

Davit Mowit was called and sworn and gave testi-

mony on behalf of the libellee. Thereafter the

depositions of Captain F. Sparks were read and ad-

mitted as Libellee 's Exhibit 7. The deposition of

Capt. A. A. Downing were then read by Mr. Stanley

and the time for adjournment having arrived, it

was by the Court ordered that this cause be con-

tinued to April 9, 1925, at 2 o'clock P. M., for fur-

ther trial. [122]
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PROCEEDINGS AT FURTHER TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Thursday, April 9, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, S. W. Fitz-

herbert, proctors for the libellants, and also came

Messrs. W. L. Stanley, of the firm of Smith, War-

ren, Stanley & Vitousek and E. A. Mott-Smith,

proctors for the libellee herein. The further trial

of this cause proceeded as follows, to wit: Henry

Mingler and Jacob Wagner were called and sworn

and gave testimony on behalf of the libellee.

Thereafter the depositions of A. A. Downing were

read by proctors and admitted as Libellee 's Exliibit

8. The depositions of Capt. Hansen were read and

admitted as Libellee 's Exhibit 9. Thereafter the

time for adjournment having arrived, it was by the

Court ordered that this cause be continued to April

13, 1925, at 2 o'clock P. M., for further trial. [123]
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PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, AprH 14, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, U. E. Wild,

of the firm of Smith & Wild, and S. W. Fitzherbert,

proctors for the libellants, and also came Messrs.

W. L. Stanley, of the firm of Smith, Warren, Stan-

ley & Vitousek and E. A. Mott-Smith, proctors for

the libellee herein. Further trial of this cause pro-

ceeded as follows, to wit: Commander Wrislay was

recalled and gave further testimony on behalf of

the libellee. The time for adjouriunent having ar-

rived it was by the Court ordered that this cause

be continued to April 16, 1925, at 2 o'clock P. M.,

for further trial. At this point Mr. Stanley moved

that Libellee 's Exhibit (drawing) be admitted and

marked as Libellee 's Exhibit 10. The motion was

granted by the Court. [124]
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PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Monday, April 20, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe and S. W.
Fitzherbert, proctors for the libellants above

named, and also came Messrs. W. L. Stanley, of the

firm of Smith, Warren, Stanley & Vitousek, and

E. A. Mott-Smith, proctors for the libellee, and this

cause was called for further trial. George H. Piltz

was called and sworn and gave testimony on behalf

of the libellee. The time for adjournment having

arrived, it was by the Court ordered that this cause

be continued to April 21, 1925, at 1:30 o'clock P. M.

for further trial. [125]
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PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, April 21, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, S. W. Fitz-

gerald and U. E. Wild, proctors for the libellants,

and also came Messrs. W. L. Stanley, of the firm

of Smith, Warren, Stanley & Vitousek and E. A.

Mott-Smith, proctors for the libellee herein. This

cause being called for further trial. Captain Piltz

took the witness-stand and gave further testimony

on behalf of the libellee. The time for adjourn-

ment having arrived, it was by the Court ordered

that this cause be continued to April 22, 1925, at 2

o'clock P. M., for further trial. [126]
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PROCEEDINGS AT FURTHER TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, July 14, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, I. M. Stain-

back, and A. G. Smith, of the firm of Smith & Wild,

proctors for the libellant, and also came Messrs. W.
L. Stanley, of the firm of Smith, Warren, Stanley

& Vitousek, and E. A. Mott-Smith, proctors for the

libellee, and this case was called for further trial.

Lieutenant-Conmiander Risley was recalled and

gave further testimony on behalf of the libellee.

Libellee 's Exhibit 11 was admitted in evidence,

marked, and ordered filed. The time for adjourn-

ment having arrived, it was by the Court ordered

that this case be continued to July 15, 1925, at 2

o'clock P. M. [127]
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PROCEEDINGS AT FURTHER TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Wednesday, July 15, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, I. M. Stain-

back and A. G. Smith, of the firm of Smith & Wild,

proctors for the libellant, and also came Messrs.

W. L. Stanley, of the firm of Smith, Warren, Stan-

ley & Vitousek, and E. A. Mott-Smith, proctors

for the libellee, and this case was caUed for further

trial. Lieutenant-Commander Risley was recalled

for further testimony on behalf of the libellee.

After considerable hearing, the Court ordered that

this case be continued to Thursday, July 15, 1925,

at 2 o'clock P. M. [128]
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PEOCEEDINGS AT FUETHER TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Monday, July 20, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart and Beebe, and A.

G. Smith, of the firm of Smith and Wild, proctors

for the libellants, and also came Messrs. W. L.

Stanley, of the firm of Smith, Warren, Stanley &
Vitousek, and E. A. Mott-Smith, proctors for the

libellee, and this case was called for further trial.

Lieutenant-Commander Risley was recalled for

further testimony on behalf of the libellee. There-

after John F. Hagiund was called by Mr. Stanley,

proctor for the libellee, and being duly sworn, gave

testimony. Libellee 's Exhibit 12, a photograph of

the "Mary E. Foster," was admitted as evidence,

marked and ordered filed. Thereafter the Court

ordered that this case be continued for further

hearing. [129]
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PROCEEDINGS AT FURTHER TRIAI., OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, July 21, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart and Beebe, and A. G.

Smith, of the firm of Smith and Wild, proctors for

the libellant, and also came Messrs. W. L. Stanley,

of the firm of Smith, Warren, Stanley and Vitou-

sek, and E. A. Mott-Smith, proctors for the libel-

lee, and this case was called for further trial. Mr.

John F. Haglund was recalled for further testi-

mony on behalf of libellee. This case was contin-

ued to Wednesday, July 22, 1925, at 2 o'clock P. M.

[130]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Wednesday, July 22, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).
On this day came Messrs. F. E. Thompson, of
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the fiiTtn of Thompson, Cathcart & Beebe, and Mr.

A. G. Smith, of the firm of Smith & Wild, proctors

for the libellant, and also came Mr. W. L. Stan-

ley, of the firm of Smith, Warren, Stanley & Vitoii-

sek, and Mr. E. A. Mott-Smith, proctors for the

libellee, and this case was called for trial. There-

upon Captain Bichard Nelson was called and

sworn and testified on behalf of the libellee. The

time for adjournment having arrived, the Court

ordered that this case be continued to July 27, 1925,

at 2 o'clock P. M. for further trial. [131]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Wednesday, July 29, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart & Beebe and A. G.

Smith, of the firm of Smith & Wild, and I. M.

Stainback, proctors for the libellant, and also came

Mr. W. L. Stanley, of the firm of Smith, Warren,

Stanley & Vitousek, and Mr. E. A. Mott-Smith,

proctors for the libellee, and this case was called

for further trial. Thereupon Captain Richard

Nelson was recalled and gave further testimony on
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behalf of the libellee. Thereafter Mr. William R.

Lyle was called and sworn and testified on behalf

of the libellee. Libellee 's Exhibit 13, a rough

sketch of the "Mary E. Foster," was admitted as

evidence, marked and ordered tiled. Thereafter

Mr. J. Young was recalled to testify. The time

for adjournment having arrived, it was by the

Court ordered that this case be continued to Au-

gust 3, 1925, at 2 o'clock P. M. [132]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, August 11, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart and Beebe, I. M.

Stainback, and A. G. Smith, of the firm of Smith

and Wild, proctors for the libellant, and also came

Messrs. W. L. Stanley, of the firm of Smith, War-
ren, Stanley and Vitousek, and E. A. Mott-Smith,

proctors for the libellee, and this case was called

for further trial. Captain Andrew Friederichson

was called and sworn, and was examined by Mr.

Stanley on behalf of the libellee. Mr. ThomiDson

moved to strike out all the testimony of Captain
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Friederichson as being irrelevant, which motion

was denied by the Court, and to which ruling of

the Court, Mr. Thompson entered exceptions.

Thereafter said witness proceeded until he was ex-

cused by the Court. Mr. Young of the firm of

Young Brothers was then recalled to testify on be-

half of the libellee. Then came Mr. Huber of the

firm of Huber and Kemp, and made a statement as

to the accounts of Young Brothers. The time for

adjournment having arrived, it was by the Court

ordered that this case be continued to Thursday,

August 13, 1925, at 9 o'clock A. M. [133]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Monday, August 17, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart & Beebe, I. M.

Stainback, and A. G. Smith, of the firm of Smith

& Wild, proctors for the libellant, and also came

Messrs. W. L. Stanley, of the firm of Smith, War-
ren, Stanley & Vitousek, and E. A. Mott-Smith,

proctors for the libellee, and this case was called

for further trial. Cai)tain Friederichson was re-
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called and was further examined by Mr. Stanley on

behalf of the libellee. Libellee's Exhibits 14, 15,

16, and 17 were admitted as evidence, marked and

ordered filed. Thereafter the time for adjourn-

ment having arrived, it was by the Court ordered

that this case be continued to Tuesday, August 18,

1925, at 10 o'clock A. M. [134]

PROCEEDINGS AT FURTHER TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, August 18, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart and Beebe, and I.

M. Stainback, and A. G. Smith, of the firm of

Smith and Wild, proctors for the libellant, and

also came Messrs. W. L. Stanley, of the firm of

Smith, Warren, Stanley & Vitousek, and E. A.

Mott-Smith, proctors for the libellee, and this case

was called for further trial. Captain Friederich-

son again took the witness-stand and was examined

further by Mr. Stanley, on behalf of the libellee.

Mr. Stanlej^ concluded his examination of the wit-

ness at 10:45, at which time Mr. Thompson contin-

ued the examination. The time for adjournment
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having arrived, it was by the Court ordered that

this case be continued to Thursday, August 20,

1925, at 2 o'clock P. M. [135]

PROCEEDINGS AT FURTHER TRIAL, OR-

DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, August 25, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart & Beebe, I. M.

Stainback, proctors for the libellant, and W. L.

Stanley of the firm of Smith, Wan^en, Stanley &

Vitousek, and E. A. Mott-Smith, proctors for the

libeUee herein, and this case was called for further

hearing. Captain Friederichson was recalled to

the witness-stand, and Mr. Stanley concluded his

examination of this witness. Thereafter it was by

the Court ordered that this case be continued to

Aug-ust 26, 1925, at 2 o'clock P. M. [136]
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ORDER OF CONTINUANCE.

From tlie Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Wednesday, August 26, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. Stanley and Mott-

Smith, proctors for the libellee, and A. G. Smith,

proctor for the libellant. Mr. F. E. Thompson,

proctor for the libellant, being absent, and good

cause appearing, it was by the Court ordered that

this case be continued to August 28, 1925, at 2

o'clock P. M. [137]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Monday, August 31, 1925.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. W. L. Stanley, of the

firm of Smith, Warren, Stanley & Vitousek, and E.

A. Mott-Smith, proctors for the libellee herein, and
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I. M. Stainback and A. G. Smith, proctors for the

libellant, and this case was called for further trial.

Daniel Kalaiki, captain of the S. S. "Claudine,"

was called to the witness-stand, and sworn and tes-

tified on behalf of the libellee, being examined by

Mr. Stanley. Thereafter Mr. Stainback examined

the witness. Libellants' Exhibit ^'Z-l" was ad-

mitted as evidence, marked and ordered filed. Mr.

Stainback then made a motion to strike out the

testimony of this witness as being irrelevant, which

motion was denied by the Court. Thereafter, the

time for adjournment having arrived, it was by the

Court ordered, that this case be continued to

Wednesday, September 2, 1925, at 2 o'clock P. M.

[138]

PROCEEDINGS AT READING OF DEPOSI-
TIONS, ORDER OF CONTINUANCE.

From the Minutes of the U. S. District Court, Ter-

ritoiy of Hawaii.

Tuesday, February 9, 1926.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart and Beebe, and U.

E. Wild of the firm of Smith and Wild, proctors

for the libellants, and also came Messrs. E. A.

Mott-Smith, and Wm. L. Stanley, of the firm of

Smith, Warren, Stanley & Vitousek, proctors for
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the libellee, and this case was called for reading of

depositions. Thereafter, the time for adjourn-

ment having arrived, the Court ordered that this

case be continued to February 11, 1926, at 9:30

o'clock A. M. for further reading of depositions.

[139]

PROCEEDINGS AT EEADING OF DEPOSI-
TIONS, ORDER OF CONTINUANCE.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Thursday, February 11, 1926.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of the

firm of Thompson, Cathcart and Beebe, U. E.

Wild, of the firm of Smith and Wild, and I. M.

Stainback, proctors for the libellants herein, and

also came Messrs. W. L. Stanley, of the firm of

Smith, Warren, Stanley and Vitousek, and E. A.

Mott-Smith, proctors for the libellee herein, and

this case was called for further reading of deposi-

tions taken in Seattle. Thereafter, the time for

adjournment having arrived, the Court ordered

that this case be continued to Tuesday, February

16, 1926, at 2 o'clock P. M. [140]
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PROCEEDINGS AT READING OF DEPOSI-
TIONS, ORDER OP CONTINUANCE.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, February 16, 1926.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. F. E. Thompson, of

the firm of Thompson, Cathcart and Beebe, I. M.

Stainback, and U. E. Wild of the firm of Smith

and Wild, proctors for the libellant herein, and

also came Messrs. W. L. Stanley, of the firm of

Smith, Warren, Stanley and Vitousek, proctors for

the libellee, and this case was called for reading of

depositions. Thereafter, the time for adjourn-

ment having arrived, the Court ordered that this

case be continued to February 18, 1926, at 10 o 'clock

A. M. [141]

PROCEEDINGS AT READING OF DEPOSI-
TIONS, ORDER OF CONTINUANCE.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Thursday, February 18, 1926.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Mr. I. M. Stainback, proctor
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for the libellant herein, and also came Messrs. W.
L. Stanley, of the firm of Smith, Warren, Stanley

and Vitousek, and E. A. Mott-Smith, proctors for

the above-named libellee, and this case was called

for further reading of depositions. Libellee 's Ex-

hibits 22 and 23, attached to the deposition of Cap-

tain Gronvold, heretofore marked Exhibit "A"
and Exhibit "B" were offered in evidence and or-

dered marked and filed. Thereafter, the time for

adjournment having arrived, the Court, w^ith con-

sent of counsel, ordered that this case be continued

to February 23, 1926, at 2 o'clock P. M. [142]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Monday, March 1, 1926.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Mr. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, Mr. U. E.

Wild, of the firm of Smith & Wild, and Mr. I. M.

Stainback, proctors for the libellants, and also

came Mr. W. L. Stanley, of the firm of Smith,

Warren, Stanley & Vitousek, and Mr. E. A. Mott-

Smith, proctors for the libellee, and this case was

called for further trial. Captain Ralph E. Peasley,
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was called and sworn and testified on behalf of the

libellants. The time for adjournment having ar-

rived, the Court ordered that this case be continued

to March 2, 1926, at 1:30 o'clock P. M. [143]

PROCEEDINGS AT FURTHER TRIAL, OR-
DER OF CONTINUANCE FOR FURTHER
TRIAL.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Tuesday, March 2, 1926.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came the proctors for the libellant

herein, Messrs. F. E. Thompson, of the firm of

Thompson, Cathcart and Beebe, U. E. Wild, of

the firm of Smith and Wild, and I. M. Stainback,

and also came the proctors for the libelee herein,

Messrs. E. A. Mott-Smith and W. L. Stanley, of

the firm of Smith, Warren, Stanley and Vitousek,

and this case was called for taking of further testi-

mony of Captain Ralph Peasley. Captain Ralph E.

Peasley was called and gave further testimony on

behalf of the libellant. Libellee's Exhibit 24 was

offered in evidence, marked and ordered filed.

Thereafter, both sides having closed, the Court

ordered that this case be continued to March 16,

1926, for oral argument. [144]
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PROCEEDINGS AT ARGUMENT.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Monday, March 15, 1926.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Mr. F. E. Thompson, of the

firm of Thompson, Cathcart & Beebe, Mr. U. E.

Wild, of the firm of Smith & Wild, and Mr. I. M.

Stainback, proctors for the libellants, and also

came Mr. W. L. Stanley, of the firm of Smith,

Warren, Stanley & Vitousek, and Mr. E. A. Mott-

Smith, proctors for the libellees, and this case was

caUed for argument. Thereupon and after due

argument, the Court ordered that the said proctors

submit briefs in the above-entitled case. Proctors

for the libellants were given to March 30, 1926, in

which time to file the opening brief, proctors for the

libellee were given to April 14, 1926, to file their an-

swering brief and proctors for the libellants were

given until April 19, 1926, to file their reply brief.

[145]
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PROCEEDINGS, CASE REOPENED, ORDER
OF CONTINUANCE.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Thursday, November 3, 1927.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Messrs. E. H. Beebe, of the

firm of Thompson, Cathcart & Beebe and U. E.

Wild, of the firm of Smith, Wild & Hoppe, proc-

tors for the libellants and also came Mr. W. L.

Stanley, of the firm of Smith, Warren, Stanley &
Vitousek, proctors for the libellee. The Court re-

opened the case for the purpose of hearing evi-

dence as embodied in the following question; which

the Court then read into the record: ''In the fore-

going matter counsel are respectfully requested to

show by evidence or bj^ stipulation the various

items and the exact amount of each that should be

charged against the libellees, assuming that the

schooner had been towed in directly from the place

of collision to the harbor and had not gone on the

reef." Thereupon James A. Lyle was recalled and

gave further testimony. Thereafter the Court con-

tinued the case at the request of proctors for the

libellants until Monday, November 7, 1927, at 9

o'clock, A. M., for the purpose of hearing any testi-

mony the libellants might have to offer upon the

above-mentioned question. [146]

J
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PROCEEDINGS.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Monday, November 7, 1927.

(Title of Court and Cause.)

TRIAL (CONTINUED).
The Court having convened, Mr. U. E. Wild, of

the firm of Smith, Wild & Hoppe, proctors for the

libellants and Mr. W. L. Stanley, of the firm of

Smith, Warren, Stanley & Vitousek, proctors for

the libellees, the question before the Court being

as to the various items and the exact amount of each

that should be charged against the libellees, assum-

ing that the schooner had been towed in directly

from the place of the collision to the harbor and

had not gone on the reef, whereupon Mr. Wild

announced to the Court that the libellants had no

evidence to offer upon the foregoing question.

[147]

PROCEEDINGS AT HEARING ON COSTS,
ORDER OF CONTINUANCE.

From the Minutes of the U. S. District Court, Ter-

ritory of Hawaii.

Saturday, December 10, 1927.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Mr. Easton of the firm of
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Thompson, Cathcart & Beebe, proctors for the libel-

lants, and also came Mr. W. L. Stanley, of the firm

of Smith, Warren, Stanley & Vitousek, proctors

for the libellee. This case was called for taxation

of costs. The various items of costs were gone over

by the respective counsel. Thereafter, with con-

sent of the respective proctors, the Court ordered

that this case be continued to December 12th at 2

o'clock P. M., for further hearing in the matter of

costs. [148]

PROCEEDINGS AT PRESENTATION OF
JUDGMENT.

From the Minutes of the IT. S. District Court, Ter-

ritory of Hawaii.

Wednesday, December 14, 1927.

(Title of Court and Cause.)

TRIAL (CONTINUED).

On this day came Mr. Easton, of the firm of

Thompson, Cathcart & Beebe, proctors for the libel-

lant, and also came Mr. W. L. Stanley, of the firm

of Smith, Warren, Stanley & Vitousek, proctors

for the libellee. This case was called for presenta-

tion and approval of the judgment. The bill of

costs having been amended, the respective proctors

suggested that the judgment be amended and pre-

sented at a later date for the Court's signature.

[149]
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[Endorsed] : In the United States District Court

for the Territory of Hawaii. In Admiralty—In

Rem. No. 215. Allen & Robinson, Limited, an

Hawaiian Corporation, Pope & Talbot, a Califor-

nia Corporation, Mrs. Mary E. Foster, W. G. Ir-

win Estate Company, a California Corporation,

E. H. Wodehouse, W. W. Chamberlain and M. A.

Robinson, Trustees of the B. M. Allen Trust Es-

tate, the Holmes Investment Company, a California

Corporation, Owners of the '^Mary E. Foster,"

on Their Own Behalf and on Behalf of the Master,

Officers and Crew of Said Schooner, and as Bailees

of and on Behalf of the Cargo Laden on Said

Schooner, Libellants, vs. The Steamship ''Mauna

Kea," Her Engines, Tackle, Apparel and Furni-

ture, and All Persons Intervening for Any Inter-

est in the Same, Libellee; Inter-Island Steam

Navigation Co., Limited, Owner and Claimant.

Stipulation and Order as to the Use of Original

Exhibits on Appeal. Filed March 12, 1928, at 3

o'clock and minutes P. M. Wm. L. Rosa,

Clerk. By (S.) E. Langwith, Deputy Clerk. [150]

[Title of Court and Cause.]

STIPULATION AND ORDER AS TO USE OF
ORIGINAL EXHIBITS ON APPEAL.

It is hereby stipulated and agreed by and be-

tween the respective parties hereto that all the ex-

hibits introduced in evidence in the above cause

may be transmitted to the Circuit Court of Appeals

for the Ninth Circuit in connection with the appeal
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prosecuted herein as original exhibits, and need

not be copied in the apostles on appeal.

Dated March 12th, 1928.

THOMPSON, CATHCART, BEEBE &
WINN and

SMITH, WILD & HOPPE,
By (S.) U. E. WILD,

Proctors for Libellants, Appellants. [151]

SMITH, WARREN, STANLEY & YITOU-
SEK,

By (S.) W. L. STANLEY,
Proctors for Libellee, Owner and Claimant.

So ordered.

(S.) J. T. DeBOLT,
District Judge. [152]

[Endorsed] : In the United States District Court

for the Territory of Hawaii, In Admiralty—In

Rem. No. 215. Allen & Robinson, Limited, an

Hawaiian Corporation, Pope & Talbot, a Califor-

nia Corporation, Mrs. Mary E. Foster, W. G. Ir-

win Estate Company, a California Corporation, E.

H. Wodehouse, W. W. Chamberlain and M. A.

Robinson, Trustees of the B. M. Allen Trust Es-

state, the Holmes Investment Company, a Cali-

fornia Corporation, Owners of the "Mary E.

Foster," on Their Own Behalf and on Behalf of

the Master, Officers and Crew of Said Schooner,

and as Bailees of and on Behalf of the Cargo Laden

on Said Schooner, Libellants, vs. The Steamship

"Mauna Kea," Her Engines, Tackle, Apparel and
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Furniture, and All Persons Intervening for Any
Interest in the Same, Libellee; Inter-Island Steam

Navigation Co., Limited, Owner and Claimant.

Notice of Appeal. Filed March 12, 1928, at 2

o'clock and 25 minutes P. M. Wm. L. Rosa, Clerk.

By (8.) E. Lang-with, Deputy Clerk. [153]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To the Clerk of the Above-entitled Court, and to the

Steamship ''Mauna Kea," Her Engines,

Tackle, Apparel and Furniture, and to Inter-

Island Steam Navigation Co., Limited, a Cor-

poration, Owner and Claimant of the Steam-

ship "Mauna Kea," and to Messrs. Smith,

Warren, Stanley & Vitousek and E. A. Mott-

Smith, Its Proctors:

You, and each of you, will please take notice that

Allen & Robinson, Limited, an Hawaiian corpora-

tion. Pope & Talbot, a California corporation, Mrs.

Mary E. Foster, W. G. Irwin Estate Company, a

California corporation, E. H. Wodehouse, W. W.
Chamberlain and M. A. Robinson, trustees of the B.

M. Allen Trust Estate, The Holmes Investment Com-

pany, a California corporation, owners of the "Mary
E. Foster, '

' on their own behalf and on behalf of the

master, officers and crew of said schooner, and as

bailees of and [154] on behalf of the cargo laden

on said schooner, and each of them hereby appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit from that certain judgment and
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filial decree made and entered herein on the 14th

day of December, 1927, and from each and every

part of said decree and from the whole thereof.

Dated at Honolulu, T. H., March 12, 1928.

THOMPSON, CATHCART, BEEBE &
WINN and

SMITH, WILD & HOPPE,
By (S.) U. E. WILD,

Proctors for Allen & Robinson, Limited, and Ha-

waiian Corporation, Pope & Talbot, a Califor-

nia Corporation, Mrs. Mary E. Foster, W. Gr.

Irwin Estate Company, a California Corpora-

tion, E. H. Wodehouse, W. W. Chamberlain

and M. A. Robinson, Trustees of the B. M.

Allen Trust Estate, The Holmes Investment

Company, a California Corporation, Libellants.

Service of the within notice of appeal and receipt

of a copy is hereby admitted this 12th day of

March, 1928.

SMITH, WARREN, STANLEY & VI-

TOUSEK,
By (S.) W. L. STANLEY,

Proctors for Libellee and Inter-Island Steam Navi-

gation Co., Limited, Owner and Claimant.

[155]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. In Admiralty—In

Rem. No. 215. Allen & Robinson, Limited, an

Hawaiian Corporation, Pope & Talbot, a California

Corporation, Mrs. Mary E. Foster, W. G. Irwin
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Estate Company, a California Corporation, E. H.

Wodehouse, W. W. Chamberlain and M. A. Robin-

son, Trustees of the B. M. Allen Trust Estate, the

Holmes Investment Company, a California Cor-

poration, Owners of the "Mary E. Foster," on

Their Own Behalf and on Behalf of the Master,

Officers and Crew of Said Schooner, and as Bailees

of and on Behalf of the Cargo Laden on Said

Schooner, Libellants, Appellants, vs. The Steamship

"Mauna Kea," Her Engines, Tackle, Apparel and

Furniture, and All Persons Intervening for Any
Interest in the Same, Libellee, Appellee; Inter-

Island Steam Navigation Co., Limited, Owner and

Claimant. Notice of Filing Bond. Filed March

19, 1928, at 4 o'clock and minutes P. M. Wm.
L. Rosa, Clerk. By (S.) E. Langwith, Deputy

Clerk. [155a]

[Title of Court and Cause.]

NOTICE OF FILING BOND.

To the Steamship "Mauna Kea," Her Engines,

Tackle, Apparel and Furniture, and to Inter-

Island Steam Navigation Co., Limited, a Cor-

poration, Owner and Claimant of the Steam-

shii) "Mauna Kea," and to Messrs. Smith,

Warren, Stanley & Vitousek, Its Proctors:

You, and each of you, will please take notice that

the bond on appeal herein has been filed this day

in the office of the Clerk of the District Court of

the United States for the Territory of Hawaii, and

executed and given by Lewis H. Underwood, whose
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i*esidence is at 3189 Diamond Head Road, Hono-

lulu, City and County of Honolulu, Territory of

Hawaii, and [155b] Charles A. McWayne, whose

residence is at 1738 Kewalo Street, Honolulu, City

and County of Honolulu, Territory aforesaid.

Dated at Honolulu, T. H., this 19th day of March,

1928.

THOMPSON, CATHCART, BEEBE and

WINN and

SMITH, WILD & HOPPE,
By (S.) U. E. WILD,

Proctors for Libellants, Appellants.

Service of copy of the foregoing notice of filing

bond is hereby acknowledged this 19th day of

March, 1928.

SMITH, WARREN, STANLEY & VI-

TOUSEK,
By (S.) W. L. STANLEY,

Proctors for the Steamship "Mauna Kea," Her

Engines, Tackle, Apparel and Furniture, and

All Persons Intervening for Any Interest in

the Same, Libellee, Appellee; Inter-Island

Steam Navigation Co., Limited, Owner and

Claimant. [155c]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. In Admiralty—In

Rem. No. 215. Allen & Robinson, Limited, an

Hawaiian Corporation, Pope & Talbot, a California

Cori)oration, Mrs. Mary E. Foster, W. G. Irwin
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Estate Company, a California Corporation, E. H.

Wodehouse, W. W. Chamberlain and M. A. Robin-

son, Trustees of the B. M. Allen Trust Estate, The

Holmes Investment Company, a California Cor-

poration, Owners of the "Mary E. Poster," on

Their Own Behalf and on Behalf of the Master,

Officers and Crew of Said Schooner, and as Bailees

of and on Behalf of the Cargo Laden on Said

Schooner, Libellants, Appellants, vs. The Steamship

"Mauna Kea," Her Engines, Tackle, Apparel and

Furniture, and All Persons Intervening for Any
Interest in the Same, Libellee, Appellee; Inter-

Island Steam Navigation Co., Limited, Owner and

Claimant. Bond for Costs on Appeal. Filed

March 19, 1928, at 3 o'clock and 50 Minutes P. M.

Wm. L. Rosa, Clerk. By (S.) E. Langwith,

Deputy Clerk. [156]

[Title of Court and Cause.]

BOND FOR COSTS ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that we, Lewis H. Underwood, residing at 3189 Dia-

mond Head Road, Honolulu, City and County of

Honolulu, Territory of Hawaii, and Charles A. Mc-
Wayne, residing at 1738 Kewalo Street, of said

Honolulu, are held and firmly bound unto the steam-

ship '

'Mauna Kea, '

' her engines, tackle, apparel and
furniture and all persons intervening for any in-

terest in the same, Inter-Island Steam Navigation

Company, Limited, Its Owner and Claimant, in the

sum of Two Hundred Fifty Dollars (|250.00), to be
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paid to the said Inter-Island Steam Navigation Com-

pany, Limited, its successors or assigns, for [157]

the payment of which well and truly to be made,

we ])ind ourselves and each of us, our heirs and

each of our heirs, executors and administrators,

jointly and severally, firmly by these presents.

Sealed with our seal and dated this 19th day of

March, 1928.

WHEREAS, Allen & Robinson, Limited, an Ha-

waiian corporation. Pope & Talbot, a California

corporation, Mrs. Mary E. Foster, W. G. Irwin Es-

tate Company, a California corporation, E. H.

Wodehouse, W. W. Chamberlain and M. A. Robin-

son, trustees of the B. M. Allen Trust Estate, the

Holmes Investment Company, a California cor-

poration, owners of the "Mary E. Foster," on their

own behalf and on behalf of the master, officers and

crew of said schooner, and as bailees of and on be-

half of the cargo laden on said schooner, libellants,

as appellants, have prosecuted an appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit from a decree of the District Court

of the United States for the Territory of Hawaii

bearing the date of December 14, 1927, in a certain

suit wherein Allen & Robinson, Limited, an Ha-

waiian corporation. Pope & Talbot, a California

corporation, Mrs. Mary E. Foster, W. G. Irwin

Estate Company, a California corporation, E. H.

Wodehouse, W. W. Chamberlain and M. A. Robin-

son, trustees of the B, M. Allen Trust Estate, the

Holmes Investment Company, a California corpora-
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tion, owners of the "Mary E. Foster," on their own

behalf and on behalf of the master, officers and crew

of said schooner, and as bailees of and on behalf

of the cargo laden on said schooner, are libellants,

against the steamship "Mauna Kea," her engines,

tackle, apparel and furniture, and all persons inter-

vening for any interest in the same, libelee and

Inter-Island Steam Navigation Company, Limited,

owner and claimant. [158]

NOW, THEREFORE, the condition of this ob-

ligation is such that if Allen & Robinson, Limited,

an Hawaiian corporation, Pope & Talbot, a Cali-

fornia coriDoration, Mrs. Mary E. Foster, W. G.

Irwin Estate Company, a California corporation,

E. H. Wodehouse, W. W. Chamberlain and M. A.

Robinson, trustees of the B. M. Allen Trust Estate,

the Holmes Investment Company, a California cor-

poration, owners of the "Mary E. Foster," on their

own behalf and on behalf of the master, officers

and crew of said schooner, and as bailees of and

on behalf of the cargo laden on said schooner, libel-

lants, appellants herein, shall prosecute said appeal

with effect and pay all costs which may be awarded

against them as such appellants if the appeal is not

sustained, then this obligation shall be void; other-

wise the same shall be and remain in full force and

effect.

(S.) LEWIS H. UNDERWOOD.
(S.) CHARLES A. McWAYNE.
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Sealed and delivered and taken and acknowl-

edged, this 19tli day of March, 1928, before me.

[Seal] (S.) JOHN ASHLEY,
Notary Public, First Judicial Circuit, Territory of

Hawaii. [159]

Territory of Hawaii,

City and Comity of Honolulu,—ss.

Lewis H. Underwood and Charles A. McWayne,

being severally duly sworn, each deposes and says

that he is a resident of Honolulu, City and County

of Honolulu, Territory of Hawaii, and that he is

worth in property situated within the Territory of

Hawaii, the sum of $500.00 over and above all his

just debts and liabilities.

(S.) LEWIS H. UNDERWOOD.
(S.) CHARLES A. McWAYNE.

Subscribed and sw^orn to before me this 19th day

of March, 1928.

[Seal] (S.) JOHN ASHLEY,
Notary Public, First Judicial Circuit, Territory of

Hawaii.

This bond approved as to form and amount and

sufficiency of surety.

(S.) J. T. DeBOLT,
Judge, United States District Court for the Terri-

tory of Hawaii. [IGO]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. In Admiralty—In

Rem. No. 215. Allen & Robinson, Limited, an
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Hawaiian Corporation, Pope & Talbot, a California

Corporation, Mrs. Mary E. Foster, W. G. Irwin

Estate Company, a California Corporation, E. H.

Wodehouse, W. W. Chamberlain and M. A. Robin-

son, Trustees of the B. M. Allen Trust Estate, The

Holmes Investment Company, a California Cor-

poration, Owners of the "Mary E. Foster," on

Their Own Behalf and on Behalf of the Master,

Officers and Crew of Said Schooner, and as Bailees

of and on Behalf of the Cargo Laden on Said

Schooner, Libellants, vs. The Steamship "Mauna
Kea," Her Engines, Tackle, Apparel and Fur-

niture, and All Persons Intervening for Any
Interest in the Same, Libellee; Inter-Island

Steam Navigation Co., Limited, Owner and

Claimant. Citation on Appeal. Filed March 2,

1928, at 3 o'clock and Minutes P. M. Wm. L.

Eosa, Clerk. By E. Langwith, Deputy Clerk.

[161]

[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States to the Steam-

ship "Mauna Kea," Her Engines, Tackle, Ap-

parel and Furniture, and Inter-Island Steam

Navigation Co., Limited, an Hawaiian Cor-

poration, Owner and Claimant of Said Steam-

ship "Mauna Kea," Her Engines, Tackle, Ap-
parel and Furniture, GREETING:
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You are hereby cited and admonislied to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit in the City of San Fran-

cisco, California, on the 11th day of April, 1928,

pursuant to an appeal duly obtained from the de-

cree of the United States District Court for the

Territory of Hawaii, wherein Allen & Robinson,

Limited, an Hawaiian corporation, Pope & Talbot,

a California corporation, Mrs. Mary E. Foster,

W. G. Irwin Estate Company, a California cor-

poration, E. H. Wodehouse, W. W. Chamberlain

[162] and M. A. Robinson, trustees of the B. M.

Allen Trust Estate, The Holmes Investment Com-

pany, a California corporation, owners of the "Mary

E. Foster," on their own behalf and on behalf of

the master, officers and crew of said schooner, and

as bailees of and on behalf of the cargo laden on

said schooner, libellants, are appellants and you are

appellees, to show cause, if any there be, why said

decree should not be corrected and why speedy

justice should not be done to the parties in that be-

half.

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the Supreme Court of

the United States, this 12th day of March, 1928.

J. T. DeBOLT,
United States District Judge.

Service of the within citation is hereby accepted

by the steamship "Mauna Kea" and Inter-Island
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Steam Navigation Co., Limited, owner and claim-

ant, by its proctors,

SMITH, WARREN, STANLEY & VITOUSEK,
By W. L. STANLEY. [163]

[Endorsed] : In the United States District Court

for the Territory of Hawaii. In Admiralty

—

No. 215. Allen & Robinson, Limited, an Ha-

waiian Corporation, Pope & Talbot, a California

Corporation, Mrs. Mary E. Foster, W. G. Irwin

Estate Company, a California Corporation, E. H.

Wodehouse, W. W. Chamberlain and M. A. Robin-

son, Trustees of the B. M. Allen Trust Estate, The

Holmes Investment Company, a California Cor-

poration, Owners of the "Mary E. Foster," on

Their Own Behalf and on Behalf of the Master,

Officers and Crew of Said Schooner, and as Bailees

of and on Behalf of the Cargo Laden on Said

Schooner, Libelants, Appellants, vs. The Steamship

"Mauna Kea," Her Engines, Tackle, Apparel and

Furniture, and All Persons Intervening for Any
Interest in the Same, Libellee, Appellee, Inter-

Island Steam Navigation Co., Limited, Owner and

Claimant. Assignments of Error. Filed March

19, 1928, at 4 o'clock and Minutes P. M. Wm.
L. Rosa, Clerk. By (S.) E. Langwith, Deputy

Clerk [164]
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[Title of Court and Cause.]

ASSIGNMENTS OF EREOR.

Now come Allen & Robinson, Limited, an Ha-

waiian coi*poration, Pope & Talbot, a California

corporation, Mrs. Mary E. Foster, W. G. Irwin

Estate Company, a California corporation, E. H.

Wodehouse, W. W. Chamberlain and M. A. Robin-

son, Trustees of the B. M. Allen Trust Estate, the

Holmes Investment Company, a California corpora-

tion, owners of the "Mary E. Foster," on their

own behalf and on behalf of the master, officers

and crew of said schooner, and as bailee of and

on behalf of the cargo laden on said schooner, libel-

lants and appellants herein, and contend that in the

records, opinions, decisions, and final decree [165]

in this cause, there is manifest and material error,

and said libellants and appellants now make, file

and present the following assignments of error on

which they rely, to wit

:

I.

That the District Court erred in rendering and

entering its opinion herein dated November 17,

1927.

II.

That the District Court erred in rendering and

entering its final decree herein dated December 14,

1927.

III.

That the District Court erred in holding and de-

ciding that the schooner "Mary E. Foster" was
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not navigated in a careful and seamanlike manner

after the "Mamia Kea" negligent!}^ rammed said

schooner, and that the loss of the schooner and dam-

age to and loss of the cargo on board said schooner

*'Mary E. Foster" was caused by the failure of her

master to use ordinary skill and seamanship after

said ramming.

IV.

That the District Court erred in not holding and

deciding that after the ramming the master of the

*'Mary E. Foster" had no other thought than to

save his schooner and cargo and the lives of those

on board; that he used his best judgment in the

subsequent maneuvering and managing of his ves-

sel to bring about that end ; that the course he pur-

sued was the best and most logical one to pursue

under the circumstances, and was free from fault,

but that even if he were guilty of fault such fault

[166] consisted of mere error of judgment which

was legally excusable under the circumstances of

the case.

V.

That the District Court erred in not holding and

deciding that the master of the ''Mary E. Foster"

used proper seamanship at all times following the

ramming of said schooner by the steamship '

'Mauna
Kea" in attempting to save his vessel, her cargo

and the lives of his crew, and if the course he fol-

lowed to preserve his vessel, cargo and crew was

erroneous such course was legally excusable under

the circumstances proved in this case.
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VI.

That the District Court erred in holding as a

matter of law that the facts in this case raised a

presumption against libellants, appellants, reliev-

ing the libellee, owner and claimant, from the bur-

den of proof of showing that the ultimate result

could have been avoided.

VII.

That the District Court erred in holding and de-

ciding as a matter of law on the facts in this case

that "In view of his obvious failure of duty it

would seem that the presumption which ordinarily

arises against the w^rongdoer in cases of collision

should now prevail against the master of the 'Mary

E. Foster,'
"

VIII.

That the District Court erred in not holding that

the law imposed the burden upon libellee, and owner

and claimant to show that the stranding and loss

of the "Mary E. Foster" together [167] with

subsequent losses were not proximately caused by

the ramming.

IX.

That the District Court erred in not holding and

deciding that the steamship "Mauna Kea," being

totally uninjured, seaworthy, well manned and

equipped and easily maneuvered, was negligent in

not standing by until the said schooner "Mary E.

Foster" was brought to safety.

X.

That the District Court erred in not holding and
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deciding that the steamship "Maima Kea,'^ being

totally umnjured, seaworthy, well manned and

easily maneuvered, with the sea calm, was grossly

negligent in not putting a line aboard or taking a

line from the said schooner "Mary E. Foster" and

towing her to safety.

XI.

That the District Court erred in applying to the

conduct of the master of the "Mary E. Foster"

after the ramming, the usual standards of ordinary

care and in not holding and deciding that said mas-

ter was, after said ramming, acting in extremis.

XII.

That the District Court erred in holding and de-

ciding that the damage sustained by libellants-ap-

pellants should be based upon the condition of the

schooner "Mary E. Foster" and the cargo then and

there aboard her immediately after the ramming,

and in not holding and deciding that said damage

should be based [168] on the total loss of said

schooner and the full damage to said cargo, and

reasonable expenses of the attempts to salve the

same.

XIII.

That the District Court erred in awarding to li-

bellants, appellants, in its final decree herein, only

the sum of Eleven Thousand Nine Hundred Forty-

four and 15/100 Dollars ($11,944.15) and in not

holding, deciding and decreeing that the damage

sustained by libellants-appellants, should include

the loss of the "Mary E. Foster," her stores,
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freight, tackle and apparel, and also include the

damage, injury, loss and destruction of her cargo,

and also include reasonable expenses in attempting

to salve the same.

XIV.

That the District Court, having found that the

ramming was caused by the sole fault of the

"Mauna Kea," and having fomid that the strand-

ing of the "Mary E. Foster" was occasioned by the

negligence of her master subsequent to the ram-

ming, erred on its own theory in not awarding to

libellants-appellants at least one-half of the total

damage to the "Mary E. Foster" and one-half of

the total damage to her cargo, and one-half the rea-

sonable expenses incurred to salve the same.

XV.
That the District Court erred in not holding and

deciding that the loss of the "Mary E. Foster" and

the damage to her cargo was caused by her being

rammed by the steamship '

'Mauna Kea. '

'

XVI.

That the District Court erred in holding and de-

ciding [169] in its opinion herein:

(a) That the "Mary E. Foster," after the col-

lision and after her filling with water, "gradually

righted herself and finally came on an even keel."

(b) That "the 'Mauna Kea,' after making re-

peated but unsuccessful attempts to get a line on

board the 'Foster' for the purpose of towing her

into the harbor, at the request or with the consent

of the master of the 'Foster,' left her and returned
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to the harbor of Honolulu for the purpose of send-

ing a tug to her assistance."

(c) That at the time the ^'Mauna Kea" left the

*' Foster," the "Foster" was sailing under her fore-

sail and jibs at a speed of from one and one-half

to two knots per hour.

(d) That after the "Mauna Kea" left the "Fos-

ter," the "Foster" "became very sluggish and fin-

ally refused to answer her helm and steadily drifted

towards the shore."

(e) "That it was phj^sically impossible for the

'Foster' to have reached the place of stranding,

from whatever point she ma}^ have approached,

without having passed through water for a consid-

erable distance in which she could have anchored."

(f) That opposite the Magoon residence the

"Foster" "took a turn to the right (northward)

and moved directly inshore and to within about

200 yards from the reef, and then shortly after

11:00 P. M. again turned to the left (westward)

and proceeded, moving very slowly, for upwards of

a mile and during about one hour, parallel to the

shore and at a distance of not more than 200 yards

from the reef; that during the hour she was thus

moving parallel to the shore she was at all times

passing through water in which she could have an-

chored, the depth not exceeding 10 fathoms ; that in

the course she thus followed along [170] the

shore she was so close to the reef that before she

reached the point of final stranding she (about

12 o'clock) touched upon the reef at a point to the

w^estward of the lighthouse and remained there
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some 7 to 10 minutes during which time she raised

her foresail and succeeded in floating free ; that after

so floating free she again proceeded parallel to the

shore and in close proximity to the reef, finally

stranding from % to % ^^^ farther to westward."

(g) That the master of the ''Foster" knew

"that at a distance of about a mile seaward from

the reef, in the vicinity of Diamond Head, the bot-

tom rises abruptly from deep water to an anchorage

depth and thence gradually shoals in to the reef,"

and that he also knew that under the conditions ex-

isting she '

' could not be kept off the shore by means

of sail."

(h) That before the final stranding the "Fos-

ter" touched or remained upon the reef for some

7 to 10 minutes prior to her final stranding.

(i) That the "Foster" after the collision had

facilities or equipment for lowering anchors.

(j) "That no proper, if any, soundings were

taken on board the 'Foster.' "

(k) "That no measures to prevent the 'Foster'

from stranding were taken or attempted by her

master."

(1) "That in the exercise of ordinary skill and

seamanship the master of the 'Foster' should have

attempted to keep the vessel offshore by means of

sail, and failing in that, he should have let go or

lowered one or more of his anchors in order to

keep her from going on the reef."

(m) "That the collision was not the proximate

cause of the stranding of the 'Foster.'
"

(n) "That the negligence and lack of skill and



Inter-Island Steam Navigation Co., Ltd. 155

proper [171] seamanship on the part of the

master of the 'Foster' was the direct, immediate

and proximate cause of the stranding."

(o) That "There is no proof either direct or

inferential that the collision was the proximate

cause of the stranding. The relation of cause and

effect is not shown to have existed between the two

events. They were in no way connected or linked

together so as to constitute one entire and complete

transaction. Each event constituted a separate and

distinct transaction—each being entire and com-

plete within itself."

Dated at Honolulu, T. H., this 19th day of March,

1928.

THOMPSON, CATHCART, BEEBE &
WINN, and

SMITH, WILD & HOPPE,
By (S.) U. E. WILD,

Proctors for Allen & Robinson, Limited, an Ha-

waiian Corporation, Pope & Talbot, a Califor-

nia Corporation, Mrs. Mary E. Foster, W. G.

Irwin Estate Company, a California Corpora-

tion, E. H. Wodehouse, W. W. Champerlain

and M. A. Robinson, Trustees of the B. M.

Allen Trust Estate, The Holmes Investment

Company, a California Corporation, Owners of

the "Mary E. Foster," on Their Own Behalf

and on Behalf of the Master, Officers and Crew

of Said Schooner, and as Bailees of and on Be-

half of the Cargo Laden on Said Schooner,

Libellants-Appellants. [172]



156 Allen & Rodinsoiif Ltd., et at., vs.

Service of a copj^ of the foregoing assignments of

error is hereby admitted this 19th day of March,

1928.

SMITH, WARREN, STANLEY & YI-

TOUSEK,
By (S.) W. L. STANLEY,

Proctors for the Steamship ''Mamia Kea," Her

Engines, Tackle, Apparel and Furniture, and

All Persons Intervening for Any Interest in

the Same, Libellee-Appellee, Inter-Island

Steam Navigation Co., Limited, Owner and

Claimant. [173]

[Endorsed] : In the United States District Court

for the Territor}^ of Hawaii, In Admiralty—No.

215. Allen & Robinson, Limited, an Hawaiian Cor-

poration, Pope & Talbot, a California Corporation,

Mrs. Mary E. Foster, W. G. Irwin Estate Company,

a California Corporation, E. H. Wodehouse, W. W.
Chamberlain and M. A. Robinson, Trustees of the

B. M. Allen Trust Estate, the Holmes Investment

Company, a California Corporation, Owners of the

"Mary E. Foster," on Their Own Behalf and on

Behalf of the Master, Officers and Crew of Said

Schooner, and as Bailees of and on Behalf of the

Cargo Laden on Said Schooner, Libellants, Appel-

lants, vs. The Steamship "Mauna Kea," Her En-

gines, Tackle, Apparel and Furniture, and All Per-

sons Intervening for Any Interest in the Same, Li-

bellee. Appellee, Inter-Island Steam Navigation

Co., Limited, Owner and Claimant. Praecipe.
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Filed March 19, 1928, at 4 o'clock and min-

utes P. M. Wm. L. Rosa, Clerk. By (S.) E.

Langwitli, Deputy Clerk. [174]

[Title of Court and Cause.]

PRAECIPE FOR APOSTLES ON APPEAL.

To William L. Rosa, Clerk of the L^nited States

District Court for the TeiTitory of Hawaii:

Please prepare the record on appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit in the above-entitled cause and in-

clude in said record the following:

A. Statement required by Admiralt}' Rule lY,

Subdivision One (1) of said Circuit Court of Ap-

peals.

B. All pleadings together with the exhibits

thereto annexed in the above cause, all opinions of

the Court on questions arising in said cause and

final decree rendered herein, and documents herein

designated; said documents so to be transcribed

are, [175] we understand, as follows:

1. Libellants' libel.

2. Monition.

3. Answer of o\\aier and claimant.

4. Libellants' petition for perpetuation of

testimony, dated May 16, 1923.

5. Order of Court for perpetuation of testi-

mony, dated May 18, 1923.

6. Order appointing master and permitting

stenographer, dated May 18, 1923.
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7. Stipulation dated July 9, 1923, of proc-

tors for taking testimony of S. Gron-

vold before Clerk.

8. Stipulation of proctors dated October 26,

1923, for taking- testimony of V. F.

Sparks before Clerk.

9. Stipulation of proctors dated October 31,

1923, for taking testimony of A. A.

Downing before Clerk.

10. Stipulation of proctors dated October 31,

1923, for taking testimony of H. C. Han-

sen.

11. Letter of De Bolt, J., dated August 1,

1927.

12. Opinion, De Bolt, J.

13. Final decree of the Court dated December

14, 1927.

C. Court minutes of proceedings and orders in

the above cause.

D. All testimony and depositions taken in said

cause. (See list attached.)

E. All original exhibits introduced in evidence

in said cause.

F. Stii)ulation of proctors as to sending up

original exhibits and order made thereon.

G. Notice of appeal of Allen & Robinson, lim-

ited, an Hawaiian corporation. Pope & Talbot, a

California corporation, [176] Mrs. Mary E.

Foster, W. G. Irwin Estate Company, a Califor-

nia corijoration, E. H. Wodehouse, W. W. Cham-

berlain and M. A. Robinson, trustees of the B. M.
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Allen Trust Estate, The Holmes Investment Com-

13any, a California corporation, owners of the

"Mary E. Foster," on their behalf and on behalf

of the master, officers and crew of said schooner,

and as bailees of and on behalf of the cargo laden

on said schooner, and each of them.

H. Citation on appeal.

I. Assignments of error of libellants-appellants.

J. This praecipe.

Dated at Honolulu, T. H., this 19th day of

March, 1928.

THOMPSON, CATHCART, BEEBE &

WINN and

SMITH, WILD & HOPPE,
By (S.) J. GARNER ANTHONY,

Proctors for Allen & Robinson, Limited, an Ha-

waiian Corporation, Pope & Talbot, a Califor-

nia Corporation, Mrs. Mary E. Foster, W. G.

Irwin Estate Company, a California Corpora-

tion, E. H. Wodehouse, W. W. Chamberlain,

and M. A. Robinson, Trustees of the B. M.

Allen Trust Estate, The Holmes Investment

Company, a California Corporation, Owners

of the "Mary E. Foster," on Their Own Be-

half and on Behalf of the Master, Officers and

Crew of Said Schooner, and as Bailees of and

on Behalf of the Cargo Laden on Said

Schooner,

Libellants-Apj)ellants.
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Service of a copy of the foregoing praecipe is

hereby admitted this 19th day of March, 1928.

SMITH, WARREN, STANLEY &

VITOUSEK,
By (S.) W. L. STANLEY. [177]

DEPOSITIONS AND TESTIMONY.

Testimony taken at Honoliihi before AYilliam

L. Rosa, Master, pursuant to the order of

the Court for perpetuation:

Richard Thai

Ernest Leidke

Albert Quandt

John Egger

Telle Molenaar

May 22, 1923.

9*^ 1923.

C. Olson

Richard Thai, recalled

John Egger, recalled

Ernest Leidke, recalled

Telle Molenaar, recalled ) May
Albert Quandt, recalled

John Kehoe

Sam Baker

I. J. Gronvold

Soren Gronvold—July 9, 1923.

Captain V. F. Sparks—October 26, 1923.

Captain A. A. Do\\Tiing—October 31, 1923.

Hans Christopher Hansen—November 14,

1923.
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II. Depositions

:

(a) Deposition of Alexander Lyle taken

in San Francisco, August 7, 1924.

(b) Depositions taken in Seattle:

Captain Soren Gronvold—August

5, 1924.

Captain Fred Harrison)

Captain Birk Dennison) August 25,

John F. Grunbock ) 26, 1924.

Captain Gregorsen )

III. Transcript of all testimony taken at trial.

[178]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO APOSTLES ON APPEAL.

United States of America,

Territory of Hawaii,—ss.

I, Wm. L. Rosa, Clerk of the United States Dis-

trict Court for the Territory of Hawaii, do hereby

certify the foregoing pages, numbered from 1 to

180, inclusive, to be a true and complete transcript

of the record and proceedings had in said court

in the above-entitled cause, as the same remains

of record and on file in my office, and I further

certify that I have attached hereto the original

citation on appeal, eight original orders enlarging

time to docket case and all original exhibits ad~

mitted in evidence and that the cost of the fore-
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going transcript of record is $173.75, and that said

amount has been paid to me by the appellants.

'

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of said court this

11th day of October, A. D. 1928.

[Seal] WM. L. ROSA,
Clerk U. S. District Court, Territory of Hawaii.

By Wm. F. Thompson, Jr.,

Deputy Clerk.

[Title of Court and Cause.]

TRANSCRIPT OF TESTIMONY.

On February 9, 1925, at 2 o'clock P. M., all par-

ties to this action being present in court as at the

last hearing, the following further proceedings were

had and testimony taken

The Honorable J. T. DeBOLT, Judge Presiding.

R. N. Linn, Official Reporter, present. [1]

Mr. STANLEY.—I wish to have Mr. Mott-Smith

entered as assistant counsel, for the record.

The COURT.—Let that appear of record.

Mr. THOMPSON.—May I suggest we read the

pleadings up to this time. We haven't yet done so.

The COURT.—Yes.
(Mr. Thompson reads libel and complaint.)

(Mr. Stanley reads answer.)

Mr. THOMPSON.—I understand now you ad-

mit that the ownership is as therein set forth, re-

ferring to paragraph one of answer.

Mr. STANLEY.—Yes.
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Mr. THOMPSON.—I wish to offer in evidence

a stipulation which has been entered into. It is

a stipulation entitled, in court and cause, filed Oc-

tober 18, 1923, the stipulation being between the

proctors for libellants and proctors for libellee, and

ha\dng the approval of your Honor, and reads as

follows: It is hereby stipulated by and between

Messrs. Thompson, Cathcart & Ulrich, proctors for

libellants, and Smith, Warren, Stanley & Vitousek,

proctors for libellee, that the actual value of the

schooner the "Mary E. Foster" with tackle, ap-

parel, boats, tools and equipment, exclusive of

cargo, was on the date of her stranding, to wit,

the 20th day of April, 1923, the sum of thirty thou-

sand dollars.

Mr. STANLEY.—I would ask that the usual

rule as to witnesses be enforced. [2]

The COURT.—Let all the mtnesses in this case,

both for the libellant and libellee retire from the

courtroom and remain outside until called in.

Mr. STANLEY.—That does not apply to the

Captain, of course.

Mr. THOMPSON.—We wish to offer for the

libellants, your Honor, a survey of Theo. H.

Davies & Company, Limited, Lloyd's agents, of the

damage to the "Maiy E. Foster." That survey is

by Captain W. R. Foster, Captain M. A. Madsen,

Mr. W. A. Barklie, master shipwright; it is on

the usual form, your Honor.

Mr. STANLEY.—We object to it as incompe-

tent, irrelevant and immaterial.
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The COURT.—On what grounds would that be

evidence in the absence of a stipulation?

Mr. THOMPSON.—Surveys are always evi-

dence. This is an official Lloyd survey. That is

the way damage is determined.

(Argument.)

The COURT.—Isn't that the practice? I un-

derstand they don't attempt to pass on how it oc-

curred, but it is confined to the actual damage?

Mr. THOMPSON.—The physical fact of what

they find, no blame being placed anywhere.

The COURT.—You do not contend, however,

that it is conclusive?

Mr. THOMPSON.—No, your Honor, it is not.

(Argument.)

The COURT.—It will be admitted. [3]

Mr. STANLEY.—Will your Honor allow us our

exception.

The COURT.—Yes.
(Survey received in evidence and marked as

Libellant's Exhibit ''A.")

Mr. THOMPSON.—In order to save some time,

Judge Stanley has agreed to admit the allegations

of article one, which were denied,—that is in re-

gard to the ownership. Am I correct in that?

Mr. STANLEY.—Yes.

TESTIMONY OF R. W. ATKINSON, FOR
LIBELLANTS.

R. W. ATKINSON was called and sworn as a

witness for the libellant, and testified as follows:
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(Testimony of R. W. Atkinson.)

Direct Examination.

(By Mr. THOMPSON.)
Q. You are Mr. R. W. Atkinson? A. I am.

Q. You are manager of the Hawaiian Dredging'

Company? A. Yes, sir.

Q. It is a corporation doing business in Hono-

lulu? A. Yes, sir.

Q. Organized under the laws of the Territory of

Haw^aii ? A. Yes.

Q. One of the activities of that dredging com-

pany is the salvage business, is it not? A. Yes.

Q. How long have you been the manager of the

Hawaiian [4] Dredging Company?

A. About fifteen years.

Q. And during how many of those fifteen years

has it been engaged either actively or in a recipi-

ent manner in the salvage business?

A. Well, we have been salvaging our own boats

right from the start. We gained our experience

with salving our own plant. We had the "Denni-

son" capsize dowii here in seventy feet of water,

and we salvaged her; that was a dredge.

Q. How long ago was that, Mr. Atkinson, about ?

A. That was about 1913 or 1914, I think.

Q. About ten years ago? A. Ten years ago.

Q. Subsequent to the salving of the ''Dennison,"

in order to get down a little closer to the present

period, did you acquire any regular salvage plant?

A. No, no. Up to that time we simply had a

plant that was used for dredging purposes, and

when we had a job we would gather it together
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(Testimony of R. W. Atkinson.)

and go after the job. After we worked on the

*'F-4," the submarine, then we began to keep

—

Q. That is the submarine that was sunk in about

40 fathoms?

A. Three hundred feet. Then after that we be-

gan to keep a plant for salvage purposes.

Q. Then you commenced to gather together a

plant used exclusively for salvage? [5]

A. Yes, exclusively. Then about five years ago

we started to make a plant that was used for noth-

ing but that.

Q. And that iDlant consisted of what?

A. Of the "Gaylord," an old dredge that we made

over for salvage purposes, and then we went to work

and bought large anchors and chain and tackle.

Q. You purchased some of the equipment that

was used in the "Manchuria" operations, did you

not? A. Yes.

Q. The "Gaylord" was fixed up then in order to

make her over for the salvage business alone ?

A. Well, she had the necessary heavy gear neces-

sary for a wrecking plant, the necessary winding

machinery.

Q. By necessary winding machinery you mean

what?

A. Drums, gear, drums for handling large lengths

of wire, drums that will hold from fifteen hundred

to seventeen hundred feet of inch and one-half

line, steel wire.

'Q. And what other equipment?

A. We bought a steel derrick, 35 ton steel derrick
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(Testimony of E. W. Atkinson.)

for handling heavy weights. Altogether she inven-

tories now

—

Q. Not now, ]3iit what did she inventory on the

20th of April, when she made this salvage operation

on the "Foster"?

A. Something over one hundred and thirty thou-

sand dollars. [6]

The COURT.—Was there some kind of engine?

A. Yes, she has a boiler; she is not portable

though.

Q. What is the custom, to keep her in readiness

at all times, or is she steamed up and used only

when something goes ashore?

A. She has steam on her all the time, ready to

go ; she is victualed, ready to go.

Q. She is in the hands of a skeleton crew?

A. Yes.

Q. Which can be augmented and sent to sea on

very short order? A. Yes.

Q. Do you remember on the 2st of April, two

years ago, when the "Mary E. Foster" was ashore?

A. Yes.

Q. At that time were you connected with the

Hawaiian Dredging Company? A. I was.

Q. Did you go to sea with the "Gaylord" when

she went out? A. I did.

Q. That was on the 21st, was it not?

A. That was on the 21st.

Q. When you went to sea with the "Gaylord"

at that time was she pulling, fully equipped, ready

for salvage duty?
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(Testimony of R. W. Atkinson.)

A. Had everything aboard. We didn't have to

send for any material whatsoever. [7]

Q. Do you remember about what time of the day

or night you got there?

A. I think it was around half-past ten in the

morning.

The COURT.—I miderstand you went out to the

"Mary E. Foster"?

A. Yes, I think we arrived there about half-past

ten.

Q. She was then where, the "Foster"?

A. On the reef, off Diamond Head.

Q. Can you state a little closer about that "on

the reef off Diamond Head." Can you locate it,

in proximity to some particular place?

A. Very close to Avhere the "S. C. Allen" went

ashore.

Q. Can you locate it in relation to some place on

the Diamond Head shore?

A. I think almost on a line with the property

area of that new park there, on the Waikiki line.

Q. That is the old Carter premises, the George

Beckley premises, formerly the old Carter prop-

erty? A. Yes.

The COURT.—When you arrived there the

"Mary E. Foster" was on the reef?

A. Yes.

The COURT.—She had gone ashore the night

before ?

A. Yes.

Q. You were towed out there, I take it?



Inter-Island Steam Navigation Co., Ltd. 169

(Testimony of R. W. Atkinson.)

A. Towed out. [8]

Q. When you got out there, ex^Dlain the operations

before commencing the actual salvage?

A. How do you mean.

Q. Before you commenced to pull ?

A. We put a tag line on her, in order to tell us

how far we were out from the ship. When we

dropped our anchors, we ran back some fifteen

hundred feet and dropped three anchors, one of

about five tons, one about four and a half, and the

other about four tons, about 300 feet apart; these

anchors all come in to the middle one, direct to the

drums, and the two side anchors come in to equaliz-

ing blocks before they go to the drum.

Q. Like the differential on an automobile ?

A. The other end of the equalizing block is what

the bridle that we pull on is attached to.

Q. Then how did you get on board of the

'' Foster"?

A. We pulled ourselves back on to the,—on the

tag line, and then we also had a line on her mast

which we hung on to in case anything went wrong.

Q. That is to keep yourself from drifting ashore ?

A. Yes. We saw there was nothing that we

could attach to on the "Foster" that we could not

break, so we tried rigging about a one and three

quarter inch wire around the whole boat.

Q. Making a bridle of it ?

A. Yes, making a bridle of it. We started to

pull on that and I got afraid of it. I knew that it

would let [9] go if we had a hard enough pull, so



170 Allen & Bohinson, Ltd., et at., vs.

(Testimony of R. W. Atkinson.)

we held it there. I didn't want that wire to break

because we didn't want the "Foster" to have a

chance to go in any further. We just held it, with-

out putting a heavy strain on it, and rigged an-

other wire on to her, around the bow, which was

the only place we could find that would not break

out.

The COURT.—Around where?

A. Around the bow.

The COURT.—Over and around, under it?

A. Yes, and then ran lines

—

Q. Ran side lines along the ship?

A. Hung it along the ship to keep it from swing-

ing; it was inclined to go that way. (Illustrating.)

Q. Toward Honolulu?

A. Yes, towards Honolulu; to keep her from

going broadside. We knew we had to bring her

straight.

Q. So as to get a straight pull on her, when you

finally got it over? A. Yes.

Q. At this place, let me ask you, what was the

condition of the sea when you went out there that

morning ?

A. I don't know. What do you mean? It is

pretty hard to say.

Q. Do you recall whether there was a heavy swell

running or a light swell running ?

A. As I remember it, it was a medium swell. I

know there [10] was a question of whether we

could hold the boom to take the cargo off, to throw

the lumber into ; whether we could maintain a boom
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was very questionable, so that there must be some

sea.

Q, Let us explain that boom situation while we
are on it. A boom is a string of logs strung to-

gether, to put jettison on it ?

A. To keep it from running away. It was too

heavy,—too rough to use scows alongside of it ; that

is why we made the boom.

Q. Then the reason you made that boom was in

order to get or take the load off, was it not ?

A. To lighten it.

Q. To put the deck-load into the boom and take

the boom in? A. Yes.

Q. The ordinary ^Drocedure would have been to

have done that by scows, but it was too rough to

put the scow alongside so you used the boom in-

stead? A. Yes.

Q. On the first morning your recollection is it

was too rough to use the boom?

A. As a matter of fact, I don't think it was until

the second morning that we used the boom. We
were rigging to pull the first morning; it was on

the second morning when we were rigging to get

the cargo overboard. [11]

Q. What I am trying to find out is this, whether

or not when you went out and first anchored off it

was a calm sea with no danger to your operation

or in the implements used in your operation, or

were they in any danger of going ashore them-

selves ?

A. Well, after we once got our anchors do\^^l I
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am not so much afraid. It looked awfully bad the

last morning ; it came up from the south.

Q. On the morning that you went out there to

commence your operations it was not dangerous?

A. I would say an ordinary sea ; it is always more

or less dangerous to go up on that reef.

Q. Then after you got your bridle over the bow

what did you commence to do then ?

A. Well, we started hauling with our main tackle.

Q. And your main tackle consisted of what kind

of line?

A. It is one-inch wire.

Q. One-inch steel wire ?

A. One-inch steel wire ; eight parts.

Q. The length of it was how much, about?

A. The drift of the tackle?

Q. Yes?

A. We have about 200 foot drift on it, between

the two blocks. This is rigged outboard, between

the ship and the '

' Gaylord. '

'

Q. Then how long did you work on it, Mr. At-

kinson? [12]

A. Well, as I remember she came off some time

between, well, some time after 7 or 8 or 9 o'clock,

somewhere around there, on the 24th.

Q. That was on the 4th day?

A. Yes, the last night the sea was getting pretty

bad, and we pulled all night irrespective of tide.

We kept a heavy strain on her all the time.

Q. During the four days that you were there

where were your men victualed ?
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A. All lived right aboard the ship.

Q. If you remember, how many men did you

have in your crew?

A. The crew, usually about thirty men.

Q. So was that about the number?

A. That is about the number we used.

Q. Who did the inboard rigging on the ship, your

men? A. Our men.

Q. Did all the salving operations?

A. Yes, helped the captain and the crew to get

my first line aboard.

Q. What did you do with the deck-load, if any-

thing ?

A. Threw it overboard on the boom, took it in to

Honolulu.

Q. Were the booms yours or did you get them in

Honolulu ?

A. They were just piles. I don't know where

they came from. We sent in for them and they

came out. [13]

Q. The cargo that went overboard, who put it

overboard ?

A. The ship people; they hired stevedores to do

it.

Q. It was thrown overboard and you people took

it in?

A. Yes, and we handled the boom all the time.

Q. What was the condition of the weather after

the first day, if you can recall, whether there was

any change in the condition of the weather, after
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the 21st, which is your first day there, how was it

on the 22d?

A. I remember we had a lot of trouble keeping

the lumber in the boom, the water flowed into the

boom and big piles were swept up, as we went into

town. There were two tugs on each end of the

boom.

Q. And would you say from your experience in

salving that your equipment was in any danger at

any time?

A. Yes, you are always in danger when you go

on a reef like that.

Q. To be more specific in regard to this par-

ticular salvage operation, did you consider it a haz-

ardous operation or just an ordinary salving opera-

tion, taking into consideration everything, weather

conditions, the proximity to the reef, and your

equipment and the position of the "Foster" and the

kind of service that you were performing, was it

hazardous or was it an ordinary piece of salving?

[14]

A. Well, I do not know what you call an ordinary

piece of salving, but I know every time you go up

on this coral reef you are taking a chance.

Q. Let me ask you, do you carry insurance?

A. No.

Q. Why?
A. They do not like to insure you for doing this

kind of business.

Q. Insurance covers you during the time when

you are in navigable waters?
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A. This is not navigable waters.

Q. So when you go on the reef you are on your

own ? A. Certainly we are on our own.

Q. When she finally came off were you pulling

on it alone or did anybody pull on it besides you?

A. We were the only ones pulling on it.

Q. Can you give me some approximation of how

many salving operations you have either been in

charge of or been engaged in, during the past fifteen

years ?

A. Well, for the last five years I have handled

them all myself ; before that it was usually through

a superintendent, but in the last five years I have

always gone out and attended to them myself.

Q. How many, have you any approximate idea?

A. There is the "Casic," the "Valdura," this

boat, the ''R-1,"—that is about all.

Q. Then your salvage operations performed by

the [15] Hawaiian Dredging Company in a

period of five years during which time it was carried

one hundred and thirty thousand dollars worth of

plant, averaged about one a year?

A. That is about all ; if we get that we are lucky.

Q. You had had some experience in the worth of

salvage, or the cost and price of salving, have you

not? A. Yes.

Q. In this particular salvage operation, the

schooner's value, agreed value, is thirty thousand

dollars. Assuming that the cargo was of a value of

about thirty-five thousand dollars, state whether or

not you would consider the sum of nine thousand

dollars a reasonable compensation for that salvage ?
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A. Well, it was on account of the small value of

the ship and cargo that I was willing to take that.

Q. As a matter of fact the

—

A. The services were worth a whole lot more than

that.

Q. As a matter of fact the ship and cargo paid

you nine thousand dollars for the salvage work,

did they not ? A. Yes.

Q. You had originally made a claim of how

much? A. Ten thousand.

Mr. WILD.—Wasn't it twenty?

A. The suit was for twenty. [16]

Q. Do you know how much your actual expendi-

ture on that salvage was?

A. About eight thousand dollars.

Q. In your judgment then the siun of nine thou-

sand dollars paid in settlement of your salvage is

reasonable, on the small side?

A. Yes, there is no profit in it.

Cross-examination.

(By Mr. STANLEY.)
Q. You say, Mr. Atkinson, you got out to the

scene where the "Foster" was stranded about half-

past ten in the morning, of April 21st?

A. I think it was.

Q. Saturday morning?

A. I think,—yes, it was Saturday morning.

Q. And what other vessels, if any, were assisting

or attempting to render assistance to the "Foster"

at that time?
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A. The ''Mikioi" had a line aboard.

The COURT.—Did it have a line on the board

when you got there?

A. Yes, sir.

Q. Were there any other vessels with lines on

board, Mr. Atkinson*?

A. No, no other vessels had any line on there.

I think the "Cuba," or one of the Government ves-

sels, came out and went back again, but never ran

a line. [17]

Q. There were two Government vessels on the

morning of the 21st?

A. Yes, I think there were.

Q. The "Cuba" and the "Mojave"?

A. There may have been. I don't know. I

think there were two Government vessels.

Q. The "Mikioi" had already a line to her when

you arrived there? A. Yes.

Q. In what direction, that is whether to the east

or west of the "Foster" or directly seaward of her,

was the "Mikioi"?

A. Which side of our vessel?

Q. No, of the "Foster," the "Mary E. Foster"?

A. She was pulling out, straight out to sea.

Q. And do you remember what line she had?

A. No.

Q. You don't know? A. No.

Q. Do you know whether or not she was anchored

and pulling to an anchor? A. I think not.

Q. You understand what I mean, don't you?

A. Yes.
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Q. That sometimes the tug is pulling on a

stranded vessel free and other times they put an

anchor ahead and pull to the anchor? [18]

A. Yes.

Q. You don't recall? A. I think not.

Q. The "Mikioi' 'stayed by the "Foster" all the

time that she was on the reef, didn't she?

A. Yes.

Q. And took part in the salvage operations ?

A. Yes, she was sir; she was there on the job all

the time.

Q. So that you don't mean the Court to under-

stand that the Hawaiian Dredging Company was

the only salvor in the operations which ultimately

freed the "Foster" from the reef? A. Why not?

Q. Do I understand you to say that the "Mikioi"

was pulling on her all the time? A. Yes.

Q. On the "Mary E. Foster" all the time?

A. Yes.

Q. Wasn't she assisting the salvage?

A. I employed her. I paid the bill. That is in-

cluded in my claim.

The COURT.—Then you had the "Mikioi" as

well as your own l^oat and scow there?

A. Yes.

Q. When did 3-ou employ the "Mikioi"?

A. She went out that night, I think. [19]

Q. You had nothing to do with her emi^loyment

on the night of April 20th?

A. No, I took her over.
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Q. I am asking yon when you employed the

^'Mikioi? A. I could not say.

Q. When I say you I am referring to the Ha-

waiian Dredging Company, of which I imagine you

are the whole thing? A. I am not.

Q. You do not know then at what stage or where

at all it was that the Hawaiian Dredging Company
employed the services of the "Mikioi"?

A. No, I do not.

Q. That is a powerful tug, is it not, owned by the

Young Brothers Company, Limited? A. Yes.

Q. Another Hawaiian corporation? A. Yes.

Q. Prior to that employment of the "Mikioi"

the Young Brothers

—

A. She went out there first.

Q. (Continued.) Were making efforts, indepen-

dent efforts, to salve the "Foster"?

A. Jack Young was the one that notified me.

Q. These other two boats, the Government boats,

did either of those have a line on the "Mary E.

Foster" while you were there?

A. Not while I was there. [20]

Q. As soon as you arrived there what was the

first thing you did, Mr. Atkinson, on arrival at the

scene of the stranding at half-past ten? That is

on the morning of April 21st?

A. I think I answered that already, haven't I?

The COURT.—This is cross-examination. He
can ask you about the same thing.

Q. I understood you to say you put a tag line on

the "Foster"? A. Yes.
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Q. Will you explain exactly what that is ?

A. A tag line ?

Q. Yes.

A. It is a line that is marked every fifty feet ; it

is an inch wide, marked every fifty feet, and that

gives us our distance. It is like a measure,—two

thousand feet of it.

Q. That gives the distance,>Mr. Atkinson, of your

dredger from the "Foster"?

A. Yes, from the ship.

Q. From the ship? A. From the ship; yes.

Q. The distance from where the dredger, the

*'Gaylord" was anchored?

A. No, where we dropped our anchors. You see

you have to have a long drift on your anchors to

have them hold, therefore we want to know how

far we can put our anchors out and still get back

close to the ship , [21] That is the reason for the

tag line. If you do that by eye you may place the

anchors too far and not be able to get back to the

ship; that is the reason for the tag line.

Q. You mean you may not have a long enough

hawser afterwards?

A. You have so much line on your anchor drums,

the back drums, so we go out with a tag line to

show us how far out, the very furtherest out, we

can put those anchors, and still get back to the

''Foster," because we have to get up close to her

when operating on it, otherwise you smash things

up.

Q. You will bear with me in my ignorance.
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What was the distance then between the anchorage

you laid out to the "Foster," as shown by your

tag line?

A. Well, I didn't see the tag line myself, but I

understand that it was between seventeen and

eighteen hundred feet from the "Foster" where we

dropped our anchors.

Q. That is seaward of the "Foster"'? A. Yes.

Q. Between 1700 and 1800 feet? A. Yes.

The COURT.—Right out from the reef?

A. Yes, sir.

Q. Seventeen or eighteen hundred feet ?

A. Yes.

Q. And do you know, Mr. Atkinson, in what

depth those anchors were dropped? [22]

A. I think 90 feet.

The COURT.—This water was 90 feet deep out

there ?

A. Yes.

The COURT.—What is the nature of the anchor-

age, simply sandy bottom or rocks?

A. As far as I know it is coral with sand holes.

Q. Have you data in your office, Mr. Atkinson, on

which or which woidd show the depth to which

those anchors were dropped?

A. No, it would be—I might find the man that

took the soundings. I don't know. That is what

we understood. You see it is not an operation,

—

it is a very rough operation that we perform there,

we take a sounding to find out whether we have a

long enough pennant on our anchor.
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The COURT.—Was there any trouble in getting

the anchors to hold right?

A. No, they held pretty well.

Q. They held all right?

A. You see they are very large anchors; there is

a shot of two and three-quarter inch stud chain be-

tween the wire and the anchor, which holds the

anchor down to the bottom.

Q. You told the judge the bottom was coral sand?

A. Coral sand.

Q. And sand holds? A. As far as I know.

Q. How far was the "Gaylord," the dredge, from

the [23] "Foster"?

A. Can I answer you another question before

you go on. You asked me a question here, and I

could not remember. When I went aboard the

** Foster" Mr. Underwood was there and he turned

over the whole operation of salvage to me, includ-

ing Young Brothers, who was on the job; that is

the way it came about.

Q. That is the way the Young Brothers came to

drop out? A. Yes.

Q. Mr. Underwood being manager of the Allen

& Robinson, Limited, one of the owners of the

"Foster"? A. Yes.

Q. I asked you how far the "Gaylord" was from

the "Foster." I started to ask you,—when you

commenced operations; that is when you got your

anchors down?

A. Well, we were,—we came up as close to her so

you could throw a hammer aboard at one time; we
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had to work on her, get our lines aboard of her, all

that sort of thing; we had to change our hold on

her a couple of times; we were at different dis-

tances.

Q. Well YOU moved in very close to her for a

special purpose at one time? A. Yes.

Q. But what was the general distance you were

from her? [24]

A. Well, it varies; you see we had that bridle on

there first, then we changed that hold and came

up and we put our purchase right over the stern;

you could jump from the one to the other right

there. One morning we came in and made fast

with the chain, slipped right up under the stern.

Q. When you were actually pulling on her about

how far were you from her?

A. We were pulling then; from there we had a

200-foot drift. How much of it we used I don't

remember.

Q. I was out there, if you may remember, on the

morning,—a trifling detail, the circumstance,—on

Monday morning? A. What is that date?

Q. That is the third day. Isn't it a fact, Mr.

Atkinson, that while you were working on her on

Monday morning you were considerably further

from her than two hundred feet?

A. I could not say; I could not say.

Q. What depth of water had you where the

"Gaylord" was operating?

A. I could not say that, really that is a detail I

could not remember.
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Q. You say you went on board the "Foster" to

ascertain, I take it, how badly she was stranded,

that is one of the reasons of your going there?

A. Yes, sir, that is one of them. [25]

Q. That is one of the first things in salvage

operations, to find out how a vessel is fixed on the

reef, whether swinging, hanging or whether solidly

on, so that you can be guided by what you find

in the manner in which you undertake the opera-

tions; that is right, isn't it? A. Yes.

Q. Now did you take soundings, or have sound-

ings taken on the "Foster"?

A. Yes, they were taken.

Q. Have you got those soundings'?

A. I have not got them here. I may have those

in the office.

Q. I might say soundings were furnished to me
by your office? A. They were?

Q. Yes. So that if you w^ould please produce

those. And the soundings were taken, Mr. Atkin-

son, preparatory or prior to your commencing

operations, that is right, is it?

A. What is that?

Q. And the soimdings were taken prior to your

commencing operations, is that right?

A. We were going ahead with our preparations.

Q. But before you started to pull on the
'

' Foster " ? A. We usually do.

Q. You take soimdings to determine how badly

she [26] is on, and in what position she is?

A. Yes.
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Q. You said, Mr. Atkinson, in answer to the

Court, that she was right on the reef? A. Yes.

Q. And that was, was it not, in close proximity

to the big coral rocks which appear there right op-

posite the Beckley place? A. Yes.

Q. As a matter of fact, Mr. Atkinson, she was on

in such a way that when the swell was running the

waves were breaking over her? A. At times.

Q. They were lifting her and causing her to

pound ?

A. I don't think they caused her to pound any

after we got hold of her; they may have before

that.

Q. When you got out there on the morning of

the 21st did you notice,—did you not notice that

the sea around her, on either side of her, was dis-

colored with the broken coral? A. Yes.

Q. At that time also you noticed, did you not,

that pieces of her keel were floating around?

A. We found splinters off the bell-buoy, w^hen we

started up the line.

Q. That was on your way out? A. Yes. [27]

Q. You testified, Mr. Atkinson, that this was a

dangerous operation and hazardous as far as the

dredger was concerned. In what did the hazard

consist ?

A. All you got to do is to make a slip and you

are right up on the reef already; you haven't got

far to go.

The COURT.—As I understand, your dredger,

however, is held by anchors?
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A. Yes. We take every precaution to care for

ourselves, but if a slip came.

The COURT.—If the line should break. If the

line does not break

—

A. And your machine, and your drums do not

break, and your engine does not break down, the

steam does not give out, and all; a thousand and

one things can happen.

Q. One of the dangers, one of the elements of

danger to which you refer, was the fact that you

were not in navigable waters? A. Yes.

Q. What do you mean by that?

A. We did not have 35 feet of water under us.

Q. How do you know that?

A. I remember it.

Q. You remember it? A. Yes.

Q. How much had you? [28]

A. I remember we ran right in under her stem.

I do not think there was more than twenty feet

there.

Q. You ran in under the stem of the "Foster?"

A. Yes.

Q. You did not have more than twenty feet there ?

A. If that.

Q. Well, how close were you to her when you

say you ran under her stern?

A. A man could jump aboard.

Q. What does the "Gaylord" draw?

A. About five feet.

Q. I think you told us, Mr. Atkinson, that those
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anchors of yours were laid out straight seaward

from the "Foster"? A. Yes.

Q. Is that right? A. Yes.

Q. Towards Diamond Head or towards the har-

bor, or straight out seaward?

A. Straight out to where we considered the

deepest water was. I could not say whether it bore

one way or the other a little bit.

Q. I think you said you dropped them in 15

fathoms, 90 feet? A. That is what I think.

Q. In talking of your expenses, Mr. Atkinson,

you stated that your outlay, actual expenditure, was

[29] some eight thousand dollars? A. Yes.

Q. Does that include the cost of the lines?

A. The cost of the lines, it included it if any

lines were broken, then it would include that.

Q. If any lines were. If any new lines were

taken out and used on the job a charge was made,

was it?

A. A charge would be made for it and credited

when it came back, for what it was good for.

Q. You proceed to charge it?

A. Usually,—it depends on how much a line is

used. You take out a coil of manila line and it is

charged.

Q. Charged in totof

A. Yes, because it is no longer a line again after

that. There is no charge in there for our steel

hawsers. For instance we have some twenty-five

thousand dollars worth of steel hawsers there that

we used. There is a charge for the bridle that we
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put around the ''Foster" and broke, because that

is no longer a salvage line after it once breaks.

Q. This outlay, the actual expenditure, also in-

cludes bonus, doesn't if?

A. Well you can call it a bonus, it is a method

we have of pajonent to our men, when they go on

this kind of work. They have to work morning to

night, and sleep when they can get a chance, and

in order to get the best men that are available for

this job, [30] we pay them.

Q. It is not regular overtime on any definite

scale ?

A. No it is what I think, when they get ashore,

will pay them, whether I get it from the owner or

not ; I consider it as gone.

Q. It is in the nature of a bonus?

A. You can call it a bonus. I don't think it is

a bonus. They work for it.

Q. It is not overtime?

A. It is not on a flat rate, so much a day.

Q. It is a salvage reward ?

A. It is a salvage reward.

Q. You paid them regular wages?

A. Yes, and paid them something beside, because

they work all the time, under all conditions.

Q. That is all, except for those somidings, Mr.

Atkinson.

A. I will try to get them.
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Riedirect Examination.

(By Mr. THOMPSON.)
Q. Do 3^011 remember how mucli yon paid the

Young Brothers for their work?

A. Paid them about twelve hundred dollars, I

think; they w^ere serving us all the time they were

there.

Q. Do you remember, Mr. Atkinson, when you

first [31] went out on board the "Foster" that

she was kind of pivoting on the reef? A. Yes.

Q. Her stern was afloat and her bow was free,

she was kind of pivoting, was she not ?

A. She was pivoting, she would not hold a

straight line.

Q. She kept swinging from one side to the other?

A. Yes.

Q'. So that about the time that you came up, was

that the time you came up so close, do you remem-

ber?

A. I think it was the early morning of the second

day that we came right up under her.

Q. I was out on Sunday morning. Do you re-

member where you were then I

A. I saw you there.

Q. You were about 150 or 200 feet astern of

her then, were you not, in pretty close?

A. It is pretty hard for me to remember.

Q. It made more of an impression on me. I was

only there the one day. That is all.
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Recross-examination.

(By Mr. STANLEY.)
Q'. Mr. Atkinson, as a matter of fact, in the sal-

vage operations, she was so hard on that the bottom

was practically torn out of her, was it not "? [32]

A. I think the bottom was ground out of her, if

I may answer it that way. I think the coral ground

it off. That is my feeling about it.

iQ'. From stem to stern?

A. That is the way it looked when it came up

on the ways. I saw her then.

Redirect Examination.

(By Mr. THOMPSON.)
Q'. The anchors that you used in holding off the

"Gaylord," do you throw them in a cluster or are

they thrown individually'? A. Individually.

Q'. And the weight of them is what?

A. Well one, the "Manchuria" anchor, is about

five tons.

Q. That is the biggest anchor that ever came to

this country?

A. Yes, up to that time. The one that took the

"Manchuria" off the reef; then we had another

about a four and a half-ton anchor, and another

about four tons, and each one had a shot of chain

on, and I guess that would weigh three tons, each

shot would weigh three tons.

Q. The shot chain is for the purpose of a lag?

A. Yes, it is to hold the anchor down.

Q'. What is a shot of chain? [33]
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A. Ninety feet.

Q. It is the amount of chain that is supposed

to jump when the anchor goes, the first shot that

comes out of the chain locker, originally, was the

shot of chain ?

A. It is 90 feet. You put that on to this anchor.

Qi. You put that onto the anchor in order to give

it additional weight, to use it as a lag 1

A. It holds it dowTi, instead of pulling up, we

are pulling up to the ship and it has a tendency

to lift the anchor, and the shot of chain holds it

down.

Q. It makes an entirely different kind of anchor

of it than a straight anchor, doesn't it?

A. Yes.

(Whereupon an adjournment was taken until

2 P. M. to-morrow.) [34]

Tuesday, February 10, 1925, 2 o'clock P. M.

All parties present as before.

The following proceedings were had and testi-

mony taken:

TESTIMONY OP ELMER P. LOVERIDGE, POP
LIBELLANTS.

ELMER P. LOVERIDGE, called and sworn as

a witness for the libellant, testified as follows:

Direct Examination.

(By Mr. THOMPSON.)
Q. You are connected with the climatology ser-

vice of the Weather Bureau, are you not ?
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A. Yes, sir.

Mr. THOMPSON.—(To Mr. STANLEY.) I

will show you a letter dated May ITtli, if you wish

to look at it. Have j^ou a copy of it ?

Mr. STANLEY.—No, I have not.

(Handing letter to proctor for libellee.)

Q. Showing you a letter which you addressed to

Thompson, Cathcart & Bebee on May 17th, I will

ask you to read it and tell me where you got that

infonnation from?

Mr. STANLEY.—We object, if the Court please,

to the introduction of a letter from the Weather

Bureau to Mr. Thompson as being incompetent,

irrelevant and immaterial.

The COURT.—He can refresh his memory.

Mr. STANLEY.—Perhaps the objection is pre-

mature.

WITNESS.—I took that from my records. [35]

The COURT.—The letter itself would not be evi-

dence.

Q. That information is taken from your records'?

A. Yes.

Q. By your records what do you mean?

A. Our retained records. We keep a record of

the weather in our retained records, in our office.

Q. Through the 24 hours of every day?

A. Yes.

Q. And your office is the weather bureau service

of the United States Department of Agriculture,

isn't it? A. Yes.
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Q. When you say your records you mean the rec-

ords of the United States in regard to weather *?

A. Yes, sir.

Q. Do you recall what the weather conditions

were at Honolulu on April 20, 1923?

A. No, sir; I was not here.

<Q. By reference to this letter can you refresh

your memory as to what they were?

Mr. STANLEY.—Objected to, if the Court please.

Mr. THOMPSON.—I can bring the record over,

if you wish it.

Q. If you can tell by reference to this letter,

—

Mr. THOMPSON.—This is a copy of the record

made by this gentleman.

The COURT.—Q. Are you able to say that this

is a [36] copy of the record?

A. No, sir, it is an extract.

Q. Did you copy that from your record?

A. Certain parts of it are copies; part of it is

an extract. Yes, it is a copy.

Mr. STANLEY.—Q. Is it a copy you made?

A. Yes.

Mr. THOMPSON.—Q. From what?

A. Record, from our retained records.

Mr. STANLEY.—Q. The records compiled by

yourself; that w^as compiled by yourself, was it, as

of that date, from the official records covering the

period April 20, 1923, to April 24, 1923, is that

right?
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A. It is my own copy of the record.

Q. That is what I say, it purports to be a copy

taken by you, made by you, of the United States

Weather Bureau records, is that right?

A. Yes, sir.

Mr. STANLEY.—Well, we have no further ob-

jection.

Mr. THOMPSON.—Does that refer to the en-

tirety of it?

Mr. STANLEY.—The objection as to the condi-

tions here stated at the time, April 20 to April 24,

1923.

Mr. THOMPSON.—The first part is on general

conditions. We won't introduce that, otherwise,

just the weather conditions April 20 to April 24th.

Q. Will you kindly read from this, beginning

with weather conditions. [37]

A. (Reading:) "Weather conditions at Honolulu,

April 20 to 24, 1923, inclusive; April 20, 1923,

weather cloudy, rainfall 042 inches; average horn-

wind velocity, 6.4 miles per hour ; maximum velocity

17 miles per hour from northeast at 4:17 P. M.

Prevailing wind direction, northeast. April 21

—

Q. That was in the afternoon?

A. April 21, 1923. Weather partly cloudy; rain-

fall 02 inches; average wind velocity 8.2 miles per

hour; maximum velocity 19 miles per hour, from

the east, at 12 :13 P. M. Prevailing wind direction:

East. April 22, 1924. Weather cloudy. Rainfall:

None. Average wind velocity, 12.7 miles per hour.



Inter-Island Steam Navigation Co., Ltd. 195

(Testimony of Elmer F. Loveridge.)

and the maximum velocity 24 miles per hour from

the northeast at 3:19 P. M.

Q. What was the maximum on April 22 ?

A. Twenty-four miles per hour, from the north-

east, at 3 :19 P. M.

Q. Does it give the course or directions of the

wind on those dates?

A. Northeast the first date ; east the second date

;

northeast April 20; east, April 21st. I will read

from where I left off. "April 22, prevailing direc-

tion east; April 23, 1923. Weather partly cloudy;

rainfall 017 inches; average hourly wind velocity,

7.8 miles per hour. Maximum velocity, 16 miles

per hour, from the east, at 2 :19 P. M. [38] Pre-

vailing direction; east. April 24, 1923, weather,

cloudy Rainfall, 041 inches; average hourly ve-

locity, 6.6 miles per hour; maximum velocity, 20

miles per hour from the southwest at 12 :52 P. M.

Prevailing wind direction southwest.

Cross-examination.

(By Mr. STANLEY.)

Q. Where were those observations written f

A. By the observations taken from the Alexan-

der-Young Building.

Q. On Bishop Street in Honolulu?

A. Yes, sir.

The COURT.—Q. Taking the velocity of the wind

and its course and so forth at the Alexander Young
Hotel, how extensive over the Island would that
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govern, or can we be justified in assuming that it

was the same. Is there any way of getting at that ?

A. No.

Q. All you can speak of is that particular place ?

A. Yes, sir.

Mr. THOMPSON.—Q. That is not true of north-

east winds, which are more or less constant, are they

not!

A. They are more or less constant.

Mr. STANLEY.—Q. Is it true that the same con-

ditions exist at the Alexander-Young Hotel as down

at Waikiki?

A. I would say from my own observations that

they are [39] practically the same, although not

exactly the same.

Q. They would not be exactly the same?

A. No.

TESTIMONY OF CAPTAIN WILLIAM R. FOS-

TER, FOR LIBELLANTS.

Captain WILLIAM R. FOSTER was called and

sworn as a witness for the libellants and testified

as follows:

Direct Examination.

(By Mr. THOMPSON.)
Q. Your name. Captain?

A. William R. Foster.

Q, You are a master mariner, are you not?

A. Yes.

Q. How long have you been a master mariner?
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A. I commanded a ship for about three years.

I was at sea for 22 years, from boy to master.

Q. And you were in command about three years ?

A. Yes, sir.

Q. And after that what did you do?

A. I came ashore in Honolulu.

Q. When you came ashore what did you do %

A. I went with the Inter-Island Company; first

mate on one of their boats, tirst officer.

Q. First officer of one of their boats, then under

steam? A. Yes, the "Iwalani." [40]

Q. Prior to that were you in wind or steam?

A. Both.

Q. The ship you commanded, was that sail or

steam? A. Sail.

Q. You are now the harbor master, are you not?

A. Yes.

Q. That is, the harbor master of Honolulu har-

bor? A. Yes, sir.

Q. A Territorial position, is it not ?

A. Yes, sir.

Q. Under the Superintendent of Public Works?
A. xVnd Board of Harbor Commissioners.

Q. How long have you been harbor master. Cap-

tain? A. Thirteen years and one-half.

Q. In the thirteen years and a half you have

been harbor master have you represented any out-

side maritime interests? A. Yes, sir.

Q. What, for instance?

A. Lloyds,—British Lloyds; the American Bu-
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reau of Shipping, and the Bureau of Veritas,

and still their representative.

Q. The British Lloyds that you refer to is the

Lloyds Insurance? A. Yes, sir.

Q. And the American Bureau of Shipping is an

American bureau of insurance, shipping?

A. Yes, sir. [41]

Q. And the Bureau Veritas is the French insur-

ance bureau? A. Yes.

Q. You have acted for these three, I might say,

institutions, as a surveyor, have you not?

A. Yes.

Q. That is a marine surveyor? A. Yes.

Q. And the duties of a marine surveyor are what,

Captain ?

A. To determine the amount of damage done to a

vessel by any action which you might,—the cause

is not always to be considered by the surveyor;

sometimes, for instance, if you are instructed to go

into the cause, you do so, but if not instructed you

do not; you report as to the damage that is done,

the approximate cost of repairing, whether such

repairs will be witliin the value of the vessel, if

so made, and whether the vessel will be in a sea-

worthy condition, ready to proceed to sea, after

such repairs.

Q. To furnish certificates of seaworthiness after

repairs? A. Yes, sir.

Q. Your duties as surveyor over a term of years,

and for these different companies, has more or less

familiarized you, has it not, as to the necessity
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[42] for repairs, the cost of repairs, and values of

shiiDS? A. Yes, sir.

Q. Am I correct in assuming that one of the

duties of a surveyor is to examine and report in

regard to the necessity for repairs on ships that

are injured, and what kind of repairs they should

make? A. Yes, sir.

Q. Then if repairs are made it is the duty of

the surveyor to subsequently examine and see if

they have been made according to his recommenda-

tions, is it not % A. Absolutely.

Q. Did you make a survey, either alone or with

someone else, of the "Mary E. Foster" after she

stranded off Honolulu way some time around the

20th of April?

A. Yes, on the 20th, 1923.

Q. Do you remember who acted with you, if any-

body?

A. I have been away sick for fourteen months,

and since then a lot of this stuff has gone out of

my mind. I think there was somebody with me.

Q. Madsen, wasn't it? A. Yes, Madsen.

Q. Who is Madsen? A. One of the pilots.

Q. A master mariner? [43]

A. Yes. He is one of the Territorial pilots in

my department.

Q. In your department; under your control?

A. Yes.

Q. Do you know anything of his experience as a

surveyor ; have you served with him before ?

A. Yes.
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Q. Many times?

A. No, not very often, but he has had a wide ex-

jDerience as ship master.

Mr. STANLEY.—We move that that be stricken.

The COURT.—Unless he is speaking of his own

knowledge.

Q. Do you know of his experience?

A. I knew him as the master of the ''John Ena"

for a good many years, the four-masted ship "John

Ena": then I knew him as master of the "Wilhel-

mina. '

'

Q. And he has gone to the coast several times?

A. I think on others of the Matson boats, which

I cannot recall their names.

Q. He has been sent from here to the Coast sev-

eral times to bring down Inter-Island boats, new

boats ? A. Not that I know of.

Q. Didn't he bring down the "Bee" or one of the

boats, recently?

A. None that I know of, no, sir; it might have

been while I was away, but I didn't hear of it.

Q. AVhen did you return? [44]

A. On the 23d of September.

Q. Last year?

A. Last year. Captain Nielson brought the new
"Maunaloa" here for the Inter-Island, from Gal-

veston, Texas.

Q. I will call your attention then. Captain, to

what purports to be a report made by you on April

26th, for the j^urpose of identification. (Showing

witness a document.)
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A. That is my signature.

Q. That is your signature, isn't it?

A. Yes.

Q. By whom were you appointed, Captain, to

make the survey?

A. Why, I think it was British Lloyds; I am not

quite sure.

Q. Look and see to whom it is addressed, and

see if that would refresh your memory?

A. That would refresh my memory. (Looks at

paper.) The master of the vessel.

Q. It is customary whenever there is a maritime

injury of any kind to a vessel or ship that she be

surveyed, is it not?

A. It is absolutely necessary.

Q. It is compulsory so far as insurance is con-

cerned? A. Yes, sir. [45]

Q. It is customary to have a survey, and in the

survey it is customary for the master to call sur-

veyors ?

A. It is usually put through the insurance com-

panies which represents the vessel.

Mr. STANLEY.—Do I understand it is compul-

sory as far as the insurance company is concerned?

A. No, that can be taken two ways. It is not

compulsory so far as the insurance companies is

concerned, but if they neglect to hold a survey well

they are out of insurance in case anything happens

to the vessel afterwards.

Q. In other words. Captain, isn't this the situa-

tion, if a ship comes in here injured and she is not



202 Allen & Rohmson, Ltd., et al., vs,

(Testimony of Captain William R. Foster.)

surveyed and does not get a certificate after her

injury, and then proceeds upon her voyage and is

sunk, her insurance goes out?

A. That is the way it is understood to me.

Q. That is the usual opinion in regard to it ?

A. Yes.

Q. Well, the survey in this instance was made at

the request of the captain. Captain Gronvald ?

A. Yes.

Q. Do you remember what you found, the actual

condition that you found when you made that

survey ?

A. The actual condition, the general condition,

—

we did [46] not find the general condition until

the last survey, when she got in the dry-dock, the

general condition showed her bottom to be abso-

lutely gone, fore and aft, and the cargo was lying

on the dry-dock at the ship's bottom.

Q. Do you remember when you surveyed her, the

date you give here, April 25th, that was the first

time you went aboard, I take it ?

A. It would show that. It does not supplement

any previous report?

Q. No.

A. Well, that would the the first.

Q. You state there, "Found the vessel water-

logged, floating, with a portion of deck-load of

lumber missing, said portion of deck-load having

been discharged while the vessel was aground off the

reef off Diamond Head,—that was the condition

you found in regard to this, and you found "the
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fore lower mast and main lower mast badly settled,

about 18 inches," and so forth, and then you made

recommendations. Do you recall the recommenda-

tions that you made?

A. I think my recommendation in that regard

was to take—(interrupted).

Mr. STANLEY.—Objected to, any report of

recommendations made

—

Mr. THOMPSON.—I will withdraw that.

Q. Because of that condition that you found,

what in [47] your opinion as a master marmer
was necessary to be done to the "Foster" in order

to avoid subsequent casualty?

A. To take the lower mast out of the ship, and

the topmast of course has naturally got to come

with it.

Mr. THOMPSON.—I now wish to offer the sur-

vey.

Mr. STANLEY.—If the Court please, we have no

objection whatever to that portion of the survey

dealing with the damage found to be sustained by

the "Foster," the actual damage found, the survey

showing the condition of the vessel. We do object,

however, to the reasons given, or the recommenda-

tions and reasons given for those recommendations

to the master of the "Mary E. Foster."

The COURT.—I suppose the reasons would be

based upon hearsay anyway.

Mr. THOMPSON.—I don't care anything about

that, your Honor.

The COURT.—I understand merely what he dis-
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covered to be the condition of the vessel is to be

considered as evidence, and the reason or the recom-

mendations, not. It may be received.

(Survey received and marked Libellants' Exhibit

*'C.")

Mr. THOMPSOX.—We wish to offer in evidence

supplementary report under date of May 3d, made

by the surveyors in regard to this same matter.

[48]

The COURT.—All right.

(Report dated May 3d received and marked

Libellants' Exhibit "D.")

Mr. THOMPSOX.—We wish to offer in evidence

supplementary report dated May 16th, made by W.
R. Foster and A. Madsen to Captain Gronvald, in

regard to this same matter, excluding from the offer

the next to the last i)aragraph which if you will

permit us we will mark with a parenthesis and mark

"excluded."

The COURT.—All right, excluding the last

paragraph; it will be received.

(Report dated May 16th received and marked

Libellants' Exhibit "E.")

Q. Captain, you read that over, and it will give

you a little better idea of what you said about this

thing.

I wish to offer a supx^lementary report dated

May 28th, 1923. As they are being identified the

clerk is marking them. They are by Foster and

Madsen to Gronvald.

The COURT.—It will ])e received.
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(Report dated May 28th received and marked

Libelants' Exhibit ^'F.")

Q. Now, Captain, I am going to ask you to look

over your report of April 26, 1923.

(Witness does so.)

Q. This survey was prepared by yourself and

Captain Madsen as well? A. Yes, sir. [49]

Q. Who was Captain William A. Barekway?

A. He was an expert shipwright from Pearl

Harbor.

Q. And was he appointed on the survey with you

by the Lloyds people? A. Yes.

Q. Do you know anything about him f

A. From my association with him on that job I

would say he was a very capable man.

Q. And the report as you have signed it sub-

stantially contains your opinions in regard to it?

A. Yes, sir, absolutely.

Cross-examination.

(By Mr. STANLEY.)
Q. I take it. Captain, that when you speak about

item Number 1 here, in the report of May 16th,

1923, following, "Large hole in vessel, starboard

side," you state that that was caused by the col-

lision. You are,

—

A. That is from extracts of the vessel's log.

Q. You are speaking, you are basing that, on

information supplied to you by others, because you
were not present at the time?

A. I was not present.
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Q. Either by documentary evidence or by oral

evidence ?

A. My recollection from that is it was an ex-

tract from the ship's log. I think it is.

Mr. THOMPSON.—You saw the hole? [50]

A. Yes.

Mr. STANLEY.—Q. When you speak of the hole

''extending from the main rail" do you mean by

that the covering of the bulwark ?

A. No, the top-gallant rail at the top of the bul-

warks, the main rail. The top-gallant. That kind

of talk is obsolete now. They don't use it any

more.

Q. That is what it means, it is the top of the

bulwarks *?

A. Yes, covering board is the bottom of the bul-

warks.

TESTIMONY OF WILLIAM PURDY, FOR
LIBELLANTS.

WILLIAM PURDY was called and sworn as a

witness for the libellants, and testified as follows

:

Direct Examination.

(By Mr. THOMPSON.)
Q. State your name. A. William Purdy.

Q. What is your business?

A. Tow-boat skipper.

Q. Working for Yomig Brothers?

A. Yes, sir.

Q. How long have you been going to sea, Purdy I



Inter-Island Steam Navigation Co., Ltd. 207

(Testimony of William Purdy.)

A. Well, since I was 18 years.

Q. About 25 years, something like that?

A. Oh, yes.

Mr. STANLEY.—Q. How old are you now?

A. Forty-seven. [51]

Mr. THOMPSON.—Q'. And in what capacity

have you been going to sea?

A. Around the Islands.

Q. And you now are in command of the "Mikioi,"

are you not ? A. Yes.

Q. She is a gas tug? A. Oil tug; yes.

Q. Diesel or semi-Diesel?

A. It is a Diesel now.

Q. How long have you been in command of her?

A. Since she was built.

Q. You have been in command of her since she

was built? A. Yes.

Q. How long since she was built?

A. '22, along in there.

Q. When she was first launched she was a gas

boat, was she not? A. Yes.

Q. Of about 600 horse-power, something like

that? A. Five.

Q. How much does she draw? A. Eleven.

Q. Eleven feet. Does she draw now more with

the Diesel in her than with the gas?

A. About the same.

Q. Just the same. Do you remember on April

20, 1923, when the "Mary E. Foster" went on the

shore out here? [52] A. Yes.

Q. Where were you at that time?
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A. When we got the call I was at home that night.

Q. About what time did you get the call?

A. About half-past ten.

Q. Did you go down to the boat immediately?

A. Yes. I went down immediately.

Q. And you went down to the boat-house *?

A. Down to pier 15.

Q. Did you get your crew together *?

A. Yes, sir.

Q. How long did it take you to get your crew

together ?

A. I got down a little after 11. I waited for my
crew to a quarter to 12 or 20 minutes to 12, before

we left the dock.

Q. Then you went to the "Foster"?

A. Yes.

Q. And got out there about when ?

A. A little before one.

Q. What kind of a night was it, Purdy, light or

was it dark ? A. A dark night.

Q. When you picked the "Foster" up where was

she, was she still floating or stranded*?

A. She stranded on the reef.

Q. How was she headed?

A. Headed down towards to the harbor. [53]

Q. Heading down towards the harbor. She had

kind of edged hei^elf up on the reef? A. Yes.

Q. Did you put a line on her?

A. Backed right onto her, under her stern, and

passed a line.

Q. What kind of sea was there running, if any?
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A. Pretty good swell running.

Q. Breakers or ground swell ?

A. Ground swell, going in and breaking where the

reef is.

The COURT.—Isn't there always a kind of a

swell there, when it is calm as well as when it is

stormy ?

A. Yes, always have a ground.

Q. When you came up to her did you go Waikiki

of her or back in?

A. I went slow right around and backed into her.

Q. When you backed into her there was plenty of

water was there ? A. Oh, yes.

Q. Was her stem on or her stern flat when you

got there? A. I could not make that out.

Q. When you got hold of her which way did you

head, to sea? A. Straight out.

The COURT.—Was the "Mary Foster" moving

anyway ?

A. Yes, she was moving when the swell caught

her. [54]'

Mr. STANLEY.—Q. You mean from side to

side?

Mr. THOMPSON.—Q. When you came up along-

side of her and went back into her stern, did you

notice whether or not there was any set, either east-

erly or westerly?

A. Westerly.

Q. Was it a heavy set or light set?

A. I could not make that out, my boat was drift-
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ing down. I handled her up to the time when I

was putting my tow-line on her.

Q. Is that a usual set out there?

A. Yes, sometimes set to westward, sometimes to

the eastward.

Q. Right in at that part of Diamond Head there

is rather a decided tide, as you call it,

—

Mr. STANLEY.—Objected to as leading.

Q. State whether or not out there at Diamond

Head there is or is not rather a heavy set, either

east or west ?

A. Yes, sometimes you get a heavy set, sometimes

a light set.

The COURT.—Q. Is it different on the other side

of Diamond Head than it would be out this w^ay,

any difference there?

A. It would be about the same, when the tide is

running, the tide running it goes sweeping along the

beach all along. [55]

Q. Purdy, is this true or is it not true, that there

is more of a current right around the head than

there is on the channel?

A. Well, sometimes ; it depends on how the cur-

rent is running.

Q. That is true, it depends on how the current is

running, but what is your general observation?

You are familiar with that water out there, aren't

you? A. Yes.

Q. AVhat is your general opinion, that the set

right around Diamond Head is heavier than it is in

the channel, or lighter than it is in the channel?
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A. If there is a heavy set in the channel you are

bound to get it around a point like that, boimd to

get the same set. It is more stronger around the

point. It is stronger going around, it sweeps

around. (Illustrating.)

Q. And when you dropped into the stern of her

there the boat started downward?

A. The boat started to shift down
;
pulled her up

all the time until my tow-line is on.

Q. When you got the tow-line on you pulled di-

rectly astern of her ?

A. I pulled straight out ; she was laying this way,

and I pulled straight out. The beach came along

this way and she was lying there and I pulled

straight off the reef, tried to pull it off, instead of

going into the reef. (Illustrating.) [56]

Q. As you pulled on her she swung around?

A. Yes. She was lying this way. I came right

around and held her where she is like that, until

the "Gaylord" came up at daylight in the morning.

(Witness illustrates.)

Q. Purdy, what was happening to her as each

wave came in?

A. Oh, yes, I can't hold her; every time it would

go in back, inshore more.

Q. She came in; she kept on going in until the

"Gaylord" came and held her? A. Yes.

Q. When the "Gaylord" came was she consider-

ably further in than when she first went on?

A. Yes, she went in quite a lot.



212 Allen & Robinson, Ltd., et al., vs.

(Testimony of William Purdy.)

Q. How many feet would j^ou say; what do you

mean by "quite a lot"?

A. I could not saj^ how many feet.

The COURT.—Give us some idea; the length of

this room or width of it?

A. Quite a lot. I could not tell; about 100 feet

or along in there.

Q. Are you familiar with that reef in there?

A. Pretty good.

Q. Have you ever been hung up on it?

A. No, I always keep away from it.

Q. What is the nature of it, does it shelve off

[57] quickly or gradually, or how is it ?

A. You come along under the lower reef and it

is deeper, then you run right up to deep water.

Q. By the lower reef you mean the end reef;

there is a shelf, isn't there? A. Yes.

Q. Is that the idea of it? A. Yes.

Q. Which do you call the lower reef, this or that

one? (Indicating.)

A. This lower one is here; this is the higher.

(Indicating.)

Q. Then it shelves off into the two shelves, then

drops into deep water? A. Yes.

Q. The "Foster" when she was on, which reef

was she on, when you first got hold of her?

A. It looks to me right on the edge of the lower

reef, but she is not like that; she is like that. (Il-

lustrating.)

Q. She was this way, a little more or less side-

ways, just the toe of the bow on?
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A. Yes. (Witness illustrates with books.)

Q. Ending on the lower reef? A. Yes.

Q. After you swung her around she commenced

to go in? [58]

A. I tried to pull her around. I think it got

stuck and could not get out of it.

Q. Before she was up onto the reef?

A. That is the edge of the reef, where the break-

ers were.

The COURT.—Q. She did not get on top of the

high reef, you mean up against it ? A. Yes.

Q. Outside of the lower reef here, do you know

anything about the kind of water there is there?

A. No, too deep, you can't see it.

The COURT.—Q. Now the lower reef, how far

does that extend out?

A. Quite a ways.

Q. How do you mean?

A. Quite a long ways out.

Q. Fifty or one hundred feet?

A. More than that.

Q. How far ? Give us some idea ?

A. I could not tell you that.

Cross-examination.

(By Mr. STANLEY.)

Q. You sa}^ you got out to the "Foster" a little

before one? A. Yes.

Q. About how long before one, would you say?

A. Well, I got there before one, and went and

got my [59] tow-line in and everything, and
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when I looked at that time it was one o'clock, at that

time. I took the time down then.

Q. As soon as you got up there you backed right

into her? A. Yes.

Q. How did you get the tow-line aboard the
'

' Fos-

ter"? A. Threw a heaving line over.

Q. Threw a heaving line right to her ? A. Yes.

Q. How long did it take you then, from the time

you got there until you put the heaving line on

board ?

A. I went right there and sung out to the skip-

per there, backed right on ; he took the heaving line

and made it fast on the mast.

Q. That would be a matter of five or ten minutes ?

A. Yes, didn't take long.

Q. So in your judgment you got there about ten

minutes to one, something like that?

A. Yes, along in there.

Q. How long did it take you, Captain, to go from

the harbor out to where the "Foster" was?

A. It took us a little over an hour, I went out off

the light buoy, delayed there a little while; had

some trouble with our engine.

Q. You draw eleven feet ? A. Yes.

Q. And when you got to the "Foster" you say

you do not [60] know whether she was afloat

astern or anything about that; don't know anything

about the depth of water she was in. You do not

know? A. Yes.

Q. And when you put your line on her, before

you started to pull, do I understand you that she
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was heading, her bow was towards Honolulu harbor

and her stern towards Diamond Head? A. Yes.

Q. And sideways to the reef?

A. Diamond Head is way in. The stern is not

facing the Diamond Head, sir.

Q. The stern is facing seaward? A. Yes.

Q. Heading seaward, beyond Diamond Head?

A. Yes, Diamond Head is here, the ship is here,

in at the reef. (Hlustrating.)

Q. But it was heading out to the seaward ?

A. Yes,—no, inshore.

Q. So that she was more or less broadside, is that

right? A. Yes, more broadside to the reef.

Q. Broadside to the reef, with her head pointing

in towards the land?

A. The outside entry of the harbor, along in

there.

Q. Then you put your line where?

A. On the mast.

Q. Which mast? [61] A. The last one.

Q. The spanker mast ?

A. Yes, you cannot put anything down there

where the toe-bight is ; it was all water-logged. You

cannot go there, they sing out to me. I sung out

to the skipper to put it down there, and he said

you cannot put it there, it is water-logged.

Mr. STANLEY.—We move to strike out what

the skipper said.

The COURT.—That will be stricken out.

Q. And in pulling her out, you went out straight

in the direction in which she would land?
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A. Yes, sir.

Q. And the only change you made in her was

what, to swing her stern?

A. Swing her stern around; she must be stuck

right in the center.

The COUET.—When you pulled the stern around

in what direction did the bow of the boat go, to-

wards the reef? A. Towards the reef, yes.

Mr. STANLEY.—And towards the beach.

The COUET.—That would probably indicate the

boat was fastened in the middle somewheres, in

other words, pivoted.

Mr. STANLEY.—Yes.
Q. Li pulling, Captain, on the "Foster," were

you pulling to an anchor or pulling free? [62]

A. Pulling free.

Q. That is, you did not lower an anchor and pull

to that? A. No, sir.

Q'. And you say that she was rolling when you

got to her?

A. Bound to roll ; any ship is bound to roll.

Q. I am asking you that, she was rolling, wasn't

she?

A. It was moving, yes; when a ground swell

came in it was bound to move.

The COUET.—Did it move the other way, bow
up and stern down or vice versa?

A. I could not say that; you could see the ship

moving when a swell came up.

Q. You mean a sort of a roll ? A. Yes.
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Q. You say it went in a lot, but can't say how
much ?

A. About 100 feet.

Q. How do you judge that, Captain Purdy?

A. Just a guess.

Q. And it is only a guess?

A. She is bound to go in more.

The COURT.—Did you see that the boat did

move in? Did you see it move?

Q. How did you know it moved ?

A. The swell took her in; it is bound to move in.

The COUET.—Did you see her move in?

A. She is bound to move in. [63]

Q. Did you see her move in? A. No.

Q. And you did not take any observations to see

whether she moved in?

A. Oh, yes, I took that landmark, with the Dia-

mond Head Lighthouse. It moved in, but I could

not tell how much.

Q. Was there any portion of the reef exposed?

Could you see the reef there above the water, any

part of it?

A. No, no reef above the water where she was.

Q. You say it was dark out there?

A. Yes, I took the lighthouse.

Q. You took the position of your boat from the

Diamond Head Lighthouse? A. Yes.

Q. But couldn't tell us how far she moved?

A. Yes.

Q. This 100 feet was merely a guess ?

A. When we started to pull the first time, right
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around this way, she stuck. We figured right away

she was on the center.

The COURT.—Q. When you say the boat moved

in towards the reef, a portion stuck on the reef;

did that move from the reef or remain in the same

place ?

A. It moved in about 8 or 9 o'clock in the day,

was when it moved.

Q. It moved in about 8 or 9 o'clock in the day?

[64]

A. Yes, but not before the "Gaylord" got hold

of her.

Q. About 8 or 9 o'clock the next morning?

A. Yes.

Q. That night? A. She was on the reef.

Q. She was on the reef stilH A. Yes, sir.

Q. While you had hold of her? A. Yes.

Q. All you did was to pull her stern around?

A. That is all what come. When we got her

tow-line that night she slowed right around.

Q. And stayed where she was?

A. Stayed where she was.

Q. When was it then that you first noticed that

she moved in. You have told the Judge and told

me that when you took hold of her,

—

Mr. THOMPSON.—Objected to, as counsel is

arguing with the witness.

Q. (Continued.) That when you pulled her, the

only way she moved then. Captain Purdy,—toward

the stern,—was in bringing the head in more to-

wards the beach.
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Mr. THOMPSON.—Objected to as an unfair

statement of the evidence.

(Argument.)

The COURT.—The middle of the boat remained

about the same? [65]

A. Yes, it would move this way when a swell

caught it. (Illustrating.)

Q. Do you mean that when you caught hold of

her you pulled her stem around? A. Yes.

Q. So that her bow was pointing more in to-

wards the beach, isn't that right? A. Yes.

Q. And that that was the only movement you got

out of her?

A. That is all. That is all the movement I got.

She held there. When the swell came in she

worked this way ; she caught the swell like that, go-

ing in like that. (Illustrating.) I could not say

she was going in or going out; she was holding.

The COURT.—^At no time during these move-

ments was there any apparent movement of the

middle; that remained about the same?

A. I could not tell you that at all.

Mr. STANLEY.—Q. Is this it, as you moved

her stern, and the swell came, she would pivot

back and forth?

A. That is how she was working three or four

days while she was on the reef.

Q. When she was on the reef there she was roll-

ing from side to side, wasn't she, big waves came

and lifted her, and she rolled from side to side?
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A. Yes; just the same when the "Gaylord" was

holding [^^6] her.

Q. That is as if she was fastened somewhere in

the middle, but moving around on a pivot?

A. Yes.

Q. And that is the movement you were talking

about, Captain?

The COURT.—The movement you have de-

scribed; for instance, moving around this way.

(Illustrating.)

A. Yes, roll like that. (Illustrating.)

Q. But it remained stationary in the middle?

A. Yes.

The COUET.—Is that what you mean?

A. Yes.

Mr. STANLEY.—Q. So that, Captain Purdy,

you held her there with the "Mikioi" and kept her

from going further into the shore; that is right,

isn't it?

A. Well, I got my tow-line on, pulling the same

time.

Q. And kept her from going into shore?

A. Yes, until the "Gaylord" came up.

Q. During that first night? A. Yes.

Q. By means of tow^-ropes you kept her from

moving into the shore, though you could not keep

her from moving from side to side ?

A. You are bound to, you can't get out of that

movement; bound to; don't make any difference

which side the ship is laying, the ship is moving

with the [67] swell.



Inter-Island Steam Navigation Co., Ltd. 2i21

(Testimony of William Piirdy.)

Q. Moving with the swell from side to side, the

swell lifting it?

A. Yes, the swell lifting the ship.

Q. And rolls it from side to side, isn't that right?

A. Yes, sir, but

—

The COURT.—Do you understand the question?

A. Yes, sir, but I won't answer that.

The COURT.—You can't answer that?

A. No.

Q. What do you mean by the swell lifting that,

Captain ?

A. The ''Foster" never roll the way you ask. I

won't answer that.

Q. She was not rolling that way? A. No, sir.

Q. How was she rolling?

A. I was heading out, and the swell came and the

stern came up, and the bow going like that (illus-

trating) ; not rolling.

Q. She was pitching then, was she?

A. That is about right. She was facing out like

this, and the swell coming in there that way, and

she goes this way, down with the swell. If she lay

this way she would have been rolling, yes. (Indi-

cating all along.)

Q. But you mean on account of having her stem

to the [68] swell; that is when you pulled her

around ?

A. On the quarter; quarter to the swell.

Q. And then she w^as more pitching than any-

thing, with that swell, is that right, Captain?

A. Yes.
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Q. It is usual, is it not, Captain, if you find that

you are not able to get a vessel free and off the

shore by merely pulling free, to lower an anchor

and pull to that anchor, isn't that right?

A. I don't understand.

Q. Supposing, Captain, you were pulling free

and found you could not keep a vessel from going

ashore,—from going any further ashore,—do you

get me? A. Yes.

Q. You would then lay an anchor out, would you

not, in front of your tow-boat?

A. Well, if that vessel was free and I got my
tow-line in it would never go ashore; it would go

right with me.

The COURT.—The boat you are on.

A. As I understand he said the other vessel is

free.

Q. No, your boat is free. There are two ways of

towing when fastened to a vessel that is ashore, in

one you put the tow-line on board and then steam

ahead, that is one way? A. Yes.

Q. The other way is for the tow-boat itself to lay

[69] an anchor ahead of itself, isn't that so, and

tie up to that, then get a line on board the vessel

that is on shore, then have the tug pull to its own

anchor,—do you understand, and that is the course

you followed, isn't it, pulled to an anchor, if you

found that you could not keep the vessel, the other

vessel, off the shore; isn't that right?

A. Those two ways; you can't drop your anchor

sometimes if it is deep water where you are. You
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take an anchor where I am, I was in deep water,

and an anchor dropped down, you would not catch

anything, would not hold anything.

Q. How deep was it; what depth of water were

you in?

A. I could not tell you; blue water there.

Q. At night? A. Yes.

Q. Blue water, at night? A. Yes.

Q. You do not know what depth of water you

were in? A. I was in deep water.

Q. How do you know?

A. I know my ship is floating.

Q. Your ship draws 11 feet? A. Yes, sir.

Q. That is all you know about the depth of water

that you had, is that right?

A. I did not take any soundings. [70]

Q. You did not take any soundings. You do not

know^ what depth of water you are in?

A. Yes, sir.

Q. Now, Captain, you say there are two shelves

on the reef there, two shelves, is that the way you

describe it. You told Mr. Thompson that there

were two shelves on the reef, is that right?

The COURT.—That is, the reef consists of two

parts.

A. Yes, shallower and shallower; a little deeper,

and then it runs down, see.

Q. I will ask you what experience have you had

in those waters, what work have you done in those

w^aters out by Diamond Head?
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The COURT.—Did you have any work out

there?

A. Yes.

Q. What?
A. Going out fishing when I was a kid, diving all

around there, going out to fish.

Q. Over what part of Diamond Head?

A. I have been all around, when I was a kid, go-

ing fishing.

Q. How far out would you go from Diamond

Head when you were doing this fishing?

A. Right along the edge of the reef, all along.

Q. What reef? A. Along Diamond Head.

Q. Do you mean the inner reef?

A. Yes, along in the reef. [71]

Q. You mean the inner reef? A. Yes.

Q. You know. Captain, that in rough weather the

water breaks at a distance, a great distance, from

shore, doesn't it? A. Yes.

Q. And in calm weather it breaks much closer in,

doesn't it? A. Yes.

Q. How far. Captain, out from the shore is the

inner reef, or to the place where the water breaks

in calm weather? A. I couldn't tell you that.

Q. You can't tell me. And do you know. Cap-

tain, what depth of water there is at the place

where the inner reef is?

A. Yes, in some places 18 or 20 feet.

Q. Just at the edge of the inner reef?

A. Yes.
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Q. That is where the water breaks in calm

weather ?

A. Yes, then come around in around up to noth-

ing.

Q. It comes to the beach, when it runs to nothing,

isn't that right? A. Yes.

Q. Then from this inner reef where the water

breaks in calm weather 18 to 20 feet, you go out

quite a distance, a long distance, don't you, before

you come to the very deep water? [72] A. Yes.

Q. How far out, a mile, sir?

A. It is less than that, not a mile out.

Q. How far from the inner reef to where you

come to very deep water?

A. Well, some places run right down.

Q. Run right down to deep water?

A. Yes, some places.

Q. What do you call deep water?

A. From 20 to 30 to 40 to 50 feet; is that deep

water ?

Q. How far out. Captain, from the shore or the

inner reef, whichever you wish, do you find that

depth of 20 or 30 to 50 feet?

A. All according to the place you are in.

Q. I am talking about Diamond Head there,

around Diamond Head?

A. Well, where the "Mary E. Foster" was on the

ground, you say about 200 or 300 feet from where

she is, you get from 20 to 30 fathoms.

The COURT.—When you spoke of 20 to 30 feet,

did you mean fathoms or feet?
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A. That is on the edge where they break, the out-

side edge.

Q. Twenty or thirty feet? A. Yes.

Q. Two or three hundred feet from where the

"Mary E. [73] Foster" was you find what?

A. About 11 to 14 fathom; then the further you

go out the deeper you are. It runs like a slope,

Judge.

Q. Two or three hundred feet off you find 11 to

11 fathom?

A. I don't say two to three hundred off; I am

not sure.

Q. That is guessing too, is it? A. Yes.

Q. You have to go out a considerable distance

further than that before you come to water of 20

fathoms ?

A. Not around Diamond Head. All deep water

around there, from the reef, a little further out.

Q. Isn't it a fact. Captain, if you go out three-

quarters of a mile to a mile you won't find more

than 15 fathoms deep ?

A. A quarter of a mile you will find more than

15 fathoms.

Q. What is that?

A. Off Diamond Head, off a quarter of a mile,

off the first reef, you will find 20 or 30 fathoms

there.

Q. A quarter of a mile from the inner reef?

A. Yes.

Q. You will find 20 or 30 fathoms?

A. Yes, find plenty of water there.
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The COUET.—Did you ever take any soundings

aromid there? [74]

A. No, I just judge it. You see blue water and

you keep going.

Q. You made no soundings at all? A. No.

Q. You said something, Captain, about taking

your bearings from Diamond Head light. What
light was that you saw, the red light or white light ?

A. White light.

Q. And what other bearing, if any, did you take ?

A. That is all I took that night, I watched it up

there when I started to move, and moved their

stern around like that, and we thought we got them

off; we came along there and held it.

The COURT.—Would you say how much it

moved ?

A. Yes, just moved around; I don't know how

much it moved.

Q. And is that the only movement you saw that

night. Captain? A. Yes, that is all.

Redirect Examination.

(By Mr. THOMPSON.)
Q. Captain, when you got her turned around so

that she was pitching with every wave that came

in, you say that she was hung about amidships?

A. Along inshore.

Q. Now, when the "Gaylord" took hold of her

the next [75] morning was she still hanging

amidships or had it gone in further?

A. She was right amidships; after that I didn't

pay attention, after two or three days.
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Q. After two or three days you didn't pay any

attention to her? A. Yes.

Q. The morning the "Gaylord" took hold of her

she was still hanging on amidships?

A. Yes, sir.

Q. Did you continue to pull after that?

A. My line was right on all the time when the

"Gaylord" was on.

Q. You came in on the third day for gasoline,

didn't you? A. Yes.

Q. When you went out and tied up to the ^* Fos-

ter" again did you go under her stem then?

A. No, we got a tow-line, and then we changed

my end and put it over to the other tug.

Q. You switched your line to the "Mikiala"?

A. Yes.

Q. Then came back and put it on again?

A. Yes.

Q. Did you have any opportunity to observe,

Captain, at any time after she went on, whether

her stern was closer to the reef than it was when

she went on, or [76] further away from the

reef?

A. That is a thing I could not tell you.

Q. You pulled on to her all the time, did you?

A. Yes.

Q. Were you there pulling on to her when she

came off? A. Yes.

Q. Did you go aboard the "Foster" at all during

the whole of the operations? A. No, sir.
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Q. How long have you been running around this

Coast in boats?

A. Since I left my home ; I don 't know what time.

The COURT.—He said about 25 years, didn't

he?

Q. And when you speak of deep water, of blue

water, how did you know you were in blue water

when it was at night?

A. Well, I am telling you, when I came up along-

side of the schooner I sing out to the skipx^er to

put the line on, and the skipper told me it is water-

logged, and I said, "All right, I will come right

in," and I know it was drawing more water than

my tug, on the bottom. I know my tug is only 11

feet, that is less than the bottom of the ship; that

is the reason I did not take any soundings at all,

but came right in and made the swing.

Q. You knew the "Mary E. Foster" drew more

water than [77] your ship?

A. Yes, and it was safe to go up to her.

Q. How much tow-line did you have on when you

went to sea? A. Six hundred feet.

Q. Around 600 feet from that reef, did you know
that was blue water out there? A. Yes.

Q. How did you know it?

A. I can tell it by the edge of the channel, run-

ning around Diamond Head. I know it was deep

water where I am.

Q. You have been around there so many times?

A. Yes, I have been around there so many times.
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RecrOSS-examination.

(By Mr. STANLEY.)
Q. The "Gaylord" came the next morning, didn't

she ? A. Yes, sir.

Q. And where did she take up a position, on

which side of the "Foster" did she take up a posi-

tion? A. Eight astern of the "Foster."

Q. And the stern was pointing, as you say, a

little outside Diamond Head?

A. Heading to sea, the stern right to sea, I think,

—that is what I call the sea.

The COURT.—The open sea?

A. Yes. [78]

TESTIMONY OF JOHN A. YOUNG, FOR
LIBELLANTS.

JOHN A. YOUNG, called and sworn as a witness

for the libellants, testified as follows:

Direct Examination.

(By Mr. THOMPSON.)
Q. State your name. A. John A. Young.

Q. You are manager of Young Brothers, are you

not? A. Yes, sir.

Q. And Young Brothers is?

A. General haulage and tow-boat company.

Q. Operating in Honolulu? A. Yes, sir.

Q. You are the only tow-boat company here, are

you not? A. Yes, sir.

Q. You operate gas and oil tugs? A. Yes.

Q. Your largest tug is the "Mikioi," is it not?
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A. Yes.

Q. Diesel or semi-Diesel ? A. Semi-Diesel now.

Q. In April, April 20, 1923, she was burning gas

then? A. Gasoline then.

Q. What other tugs have you, Mr. Young, in that

capacity and their engine capacity.

A. The "Mikiala" in April had 300 horse-power,

gas engine [79] the "Makaala," 200 horse-power,

gas engine; the "Helen," 110 horse-power, gas en-

gine; the "Hukihuki," 65, gas engine; the "Louise,"

6d, gas engine, the "Brothers," 30 horse-power, gaso-

line; and the "Pronto," 15 horse-power, gasoline.

The COURT.—Do I understand they were all

being used?

A. Yes, all being used at different times.

Q. Do you remember when the "Foster" went

on the reef on the 20th of April?

A. In the evening of the 20th, I do not know
exactly what time, she went on the reef, but my
watchman rang me up in the evening, about, shortly

after 10 o 'clock, and I came down to the boat-house.

Q. And dispatched the "Mikioi"?

A. The "Mikioi" had already gone. She went

before I did. I despatched her as soon as she got

her crew.

Q. What did you go out on? A. "Makaala."

Q. What kind of a night was it?

A. A light breeze, but very dark.

Q. What kind of a sea was there running?

A. Just ordinary, trade sea, it was a ground

swell.
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Q. The ordinary trade sea that would come in

with a light breeze under Diamond Head"?

A. Yes.

Q. Did you go along the reef?

A. We went in right under the starboard quarter

of [80] the "Foster."

Q. Did you go aboard of her?

A. No, sir, we did not.

Q. How were the swells running?

A. Alongside of the ship was a quite heavy

ground swell, she was pounding,—the ship was

pounding very heavy. I had Mr. Hons and others

aboard and they were afraid the masts were com-

ing down.

Q. Mr. Hons is now general manager of the Inter-

Island ?

A. He was connected with the Inter-Island, yes.

Q. Who was the other man?

A. Mr. Lake of the Foreign Shipping Depart-

ment. George Lake.

Q. A captain?

A. He was not called a captain; commander.

Q. He was a commander in the Navy?

A. Commander.

Q. You say she was shaking pretty badly?

A. Yes, sir.

Q. Were her spars crackling?

A. She was making a good deal of fuss there. I

was not scared of the masts going, but Mr. Hons

and Mr. Lake wanted to move out, and we took

off a part of the crew and their baggage.
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Q. How did you take off the crew?

A. They threw it aboard, and half the stuff went

[81] overboard; they threw it aboard of her; we

lay in alongside of her ; we lay in alongside of her

and they threw it down.

Q. Did you get a pretty good chance to observe

her list?

A. She was listing to starboard slightly.

Q. Have a slight list?

A. Xo, working, rolling, she would come over

hard to the starboard side.

The COURT.—Rolling or pitching?

A. She could not pitch, sir; she was hard and

fast. She was rolling.

Q. When you got there which way was she

headed, parallel with the reef?

A. Xo, headed in, stern straight to sea, and all

around her was all white coral, where she was work-

ing on the bottom.

Q. The "Mikioi" had hold of her then?

A. Yes, the ''Mikioi" had hold of her.

Q. And you say she was working on white coral.

Was the sea discolored from it?

A. Oh, yes, all white, all churned.

Q. Did you go around her or just stay astern?

A. We did not go around her at all, too danger-

ous, I could not see anything ahead of her; it was

to dangerous to go around the bow sprit.

Q. Could you see forward enough to see how

badly she was under water all along the rail?

A. Her decks were even with the water, she was
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right [82] in as far as she could get; had sunk

as far as she could go, had not worked up at all.

Q. She was down solid?

A. Yes, down solid. She was still fast.

Q. Did you stay out there all that night?

A. No, sir, as soon as we got them aboard we left

;

the captain and I believe his two sons were aboard;

we took the cook and the rest of the crew, and

picked up two women who were aboard the

"Mikioi" and brought their baggage in.

Q. Did you go back again?

A. I went first and telephoned, in this connection,

to Allen & Robinson, and the Hawaiian Dredging

Company started to get things ready to get the

dredge out, the "Gaylord" out.

Q. Then when did the "Gaylord" go out. Jack?

A. Early in the morning, around 8 o'clock; I

think we started out with her. We had to get

water and anchors aboard, and other materials; the

anchors and everything were all aboard of her.

Q. How do you mean?

A. Between the dredging company and us. We
worked together.

Q. How many boats were you using on the "Gay-

lord" when you took her out there?

A. The "Helen" and the "Makaala."

Q. About what time did she get out, the "Gay-

lord," in [83] the proximity of the "Foster"?

A. I think they let go of her, the boats let go

of her, about 1 :45.
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Q. When the boats let go had you already sent

out the anchors?

A. Her anchors were down; two anchors were

down.

Q. How did you set her anchors, did you set them

from a scow, from an anchor scow?

A. No, right from the "Gaylord."

Q. She dropped them all overboard herself?

A. Towed in the position, pulled up in position

they wanted to place the anchors, and then let them

go and slack away, pulled her over to get her line

so she could swing in a dilferent position, and then

afterwards the anchor scow came out, I believe it

set one anchor with the anchor scow. The boats

stayed with her all the time until they were set.

Q. You assisted in setting her anchors?

A. I did not direct the setting.

Q. I mean your boats? A. Yes.

Q. Where was the "Mikioi" then?

A. Fast; her hawser was fast to the leeward of

the ''Foster."

Q. During the balance of the operation, of the

salvage operation, how many tugs did you work?
A. Anything that was needed, as the "Mikioi"

stayed [84] on the job all the time, and the

"Helen" and the "Huki" worked on the boom raft

and the scow, and handled provisions, and the

Brothers took the surveyors out; they were under

directions to receive directions from Mr. Under-

wood to do anything the dredge people wanted.

Q. Mr. Atkinson was in control?
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A. He was in control of the "Gaylord's" opera-

tion.

Q. Do you remember, Mr. Young, whether you

feed anybody on ship-board? A. On our boats?

Q. Yes?

A. 'We might have fed them, given them some-

thing to eat there in the morning. I believe they

came off to the ''Mikioi" and got something to eat,

because they had no other way to get it.

Q. What did your other boats do?

A. AVhich other boats? The "Helen," the "Mi-

kiala" and "Louise" were working with water

rafts, water-logs.

Q. Do your boats keep a log showing what they

do? A. Always have a daily log, yes.

Q. Do you remember compiling for me from the

logs a statement of what was done by the boats?

A. Yes, sir.

Q. I will ask you to look at this first, and see

if this is the statement? (Handing paper to wit-

ness.) A. Yes, sir. [85]

Q. I know this is too much for you to remember,

for over a period of two years.

A. That is from the daily logs, made up from

them; I certified them. That is the way all our

business is handled.

Q. By the use of this can you tell me what each

boat did on that particular salvage job?

A. Yes.

Mr. THOMPSON.—I will do it that way, or in-
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trodiice it. It is not evidence without your con-

sent.

Mr. STANLEY.—We object to the introduction

of it in evidence, a list of what work the Young

Brothers boats did in connection with a stranded

vessel, if the Court please, on the ground that the

evidence already in is that the Hawaiian Dredg-

ing Company was the only salvor connected with

this work on the "Foster," and that the Hawaiian

Dredging Company employed the Young Brothers,

Limited, and paid their bills, so it makes no differ-

ence.

(Argument.)

The COURT.—If I correctly understand this,^

I am inclined to think it is admissible. Mr. At-

kinson's testimony referred to the salving of the

''Mary E. Foster.'- As I understand Mr. Thomp-

son is offering additional evidence, showing the

picking up of the cargo.

Mr. THOMPSON.—The entire services per-

formed.

(Argument.) [86]

Mr. STANLEY.—I would like to have the rec-

ord referred to on this point.

(Argument.)

The COURT.—Mr. Atkinson mentioned only one

boat of the Young Brothers. Mr. Young mentioned

several, he names three or four others.

(Argument.)

The COURT.—Doesn't it boil down to this

Droposition, if it is not a proper statement or
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charge, a charge that is reasonable and proper, it

would have no effect; you could not include that

twice. If Mr. Atkinson included this in his charge

they could not come in and ask for it again. We
perhaps had better have it looked up, what he did

say, and will adjourn at this time.

(Whereupon an adjournment was taken to Feb-

ruary 11, 1924, 2 P. M.) [87]

Wednesday, February 11, 1924, 2 o'clock P. M.

On Wednesday, February 11, 1924, at 2 P. M.,

all parties being present as before, the following

j)roceedings were had and testimony taken:

The COURT.—I have read the transcript of the

part of Mr. Atkinson's testimony on which there

was a dispute. Did that nine thousand dollars in-

clude the work done?

Mr. THOMPSON.—No.
The COURT.—You claim this other was in ad-

dition ?

Mr. THOMPSON. — Yes, your Honor. The

statement of Mr. Atkinson's, which was brought

out on cross-examination, as you remember, is not

correct. He had reference to the "Mikiala," not

the "Mikioi." It is correct that she was pulling

on her. He did not pay for the "Mikioi." The

bill which went to him and which he paid was not

for the "Mikioi."

The COURT.—Do I understand he made a mis-

take in the name of the vessel? The only way
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that could be corrected would be by Mr. Atkinson

himself.

(Argument.)

Mr. THOMPSON.—What we are going to do is

to bring Mr. Atkinson back again.

The COURT.—I will not rule now. I don't

think we are making any headway there. [88]

TESTIMONY OF LT.-COMMANDER RALPH
RISLEY, FOR LIBELLANTS.

LT.-COMMANDER RALPH RISLEY was

called and sworn as a witness for the libellants, and

tesj;ified as follows:

Direct Examination.

(By Mr. THOMPSON.)
Q. State your name and position.

A. Ralph Risley, Lieutenant-Commander, U. S.

Navy, oflficer-in-charge of the Hydrographic Infor-

mation Office, Honolulu.

Q. Your duties, commander, do they include the

charting and mapping of the coasts in and about

the Island of Oahu?

A. They do not. That duty is performed by the

Coast Geodetic Survey.

Q. They provide you with maps which are offi-

cial, so far as you are concerned?

A. They do.

Q. I will show you a map. Number 5355, purport-

ing to be a map of a portion of the Island of Oahu,

and a chart of the waters off the leeward side of
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the Island. It is called "South Coast of Oahu,

Barbers Point to Makapuu Point." Is that an

official map? A. It is.

Q. Can you tell me at about what time it was

compiled ?

A. This chart was recently prepared by the hy-

drographic office from data previously obtained

from various sources, I believe mostly from data

in the possession of the Coast Geodetic Survey,

which bureau has charge of the charting of all

waters adjacent to the United [89] States. This

chart was published for use of the Fleet during the

coming maneuvers, and is an anchorage chart of

these waters. I might add that while it is not con-

fidential, it has been prepared for official use only,

consequently that chart is not for sale.

Mr. STANLEY.—Q. Does that mean it could not

be filed as part of the record?

A. It could not.

Q. Could it be traced?

Mr. THOMPSON.—We have had a tracing pre-

pared of the part of it that is involved here.

The COURT.—In this we are concerned Avitli

only a very small portion of the Coast.

Q. As to its accuracy, what do you know if any-

thing about it except that it is an official map?
A. That chart has been prepared primarily as

an anchorage chart, and although it does not say so

specifically, I know from other anchorage charts

with which I have had experience it is not supposed

to be used as a navigational chart, the reason for
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that being that it would never be used aboard ship

except as an anchorage chart, and would conse-

quently not be kept corrected to date at all times,

though from my experience I would have no hesi-

tancy in using it for a navigational chart, and I

have in many cases done so with other charts. The

[90] soundings and depths marked on it are to the

best of my knowledge and belief thoroughly as ac-

curate as though they were on a chart which was

prepared for regular navigation purposes.

The COURT.—Q. It is made for all purposes and

requirements of the United States Navy as they

may see fit to use it?

A. It is, your Honor, but primarily it is an an-

chorage chart. The way it is supposed to be used,

it indicates certain anchorages and berths. From
that chart the navigator would obtain the bearings

of the anchorage, and then plot it on the regular

navigation chart. That is the manner in which it

is supposed to be used. But this chart represents

the are around Diamond Head to a much larger

scale than does the regular navigation chart.

The COURT.—Giving the depth of the water and

so forth?

A. Yes, your Honor.

Q. I call your attention to what purports to be

a tracing on a portion of the chart, I will ask you

if this is a tracing of a portion of this chart, which

is delineated or purports to be delineated on the

tracing? A. It is.

Q. Do you know by whom it was made?
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A. I made it.

Q. It is accurate, is it? [91]

A. It is as accurate,—I will change that. I want

to say that it is; but it is not as accurate as the

chart.

The COURT.—You mean it is not exactly the

same.

A. It is as nearly the same as the chart as I could

make it, by

—

The COURT.—It is substantially correct?

A. It is, substantially.

Q. As near as you could make it by what ?

A. As near as I could make it by laying this piece

of transparent paper over the chart, and then

tracing through on to the paper with a pencil.

The COURT.—Q. And after making that tracing

did you again compare it or examine it, with the

map"?

A. Yes.

Q. You observed no inaccuracy?

A. Observed no substantial inaccuracy.

Mr. STANLEY.—I will take the Commander's

word for it. I am satisfied with the accuracy.

The COURT.—If you gentlemen will agree it is

a correct tracing, I presume I will have no trouble

in accepting it. If the tracing goes in as evidence,

I think the record should show that the Court ex-

amined or had seen the original.

Mr. THOMPSON.—It is Judge Stanley's sug-

gestion we use regular tracing paper, and that go

in in the place of this one.
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Q. This sector which is shown here is in a part

of [92] Diamond Head crater? A. Yes.

Q. In looking at the measurements here, all the

measurements are in yards'? A. Yes.

Q. And running from one thousand to seven

thousand ?

A. Running from one to seven thousand, yes,

with another graduation there marked in one hun-

dred yards.

The COURT.—The depth of the water or sur-

face?

A. The lineal measure. The soundings on that

chart are marked in fathoms, your Honor.

Mr. THOMPSON.—We offer this, your Honor,

and it is agreed that a tracing on tracing paper

shall be substituted in its place.

Mr. STANLEY.—On a larger scale, and showing

the same scale covering a larger sector.

The COURT.—Let the record show the Court

examined the original as brought from the Hydro-

graphic Office.

The COURT.—Do you agree where the vessel

stranded ?

Mr. THOMPSON.—No, not on that map.

WITNESS.— (Explaining map.) This refer-

ence means low water or lowest water possible ; this

one is 10 fathom here, the first dotted line from
shore ; it is really the second dotted line from shore,

the first dotted line from the shore is the three

fathom, and the next dotted line is ten fathoms,

and the third is the 50 fathom curve, and the 4th
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is the 100 fathom [93] curve. That means in

general that all depths outside of these curves are

deeper than the curve indicates, and those further

in shore are shallower.

The COURT.—For instance this line (indicat-

ing) runs 10 fathoms here?

A. (Indicating.) This is an average of 50 fath-

oms here. In places along that line you could find

100 fathoms. The heights are indicated in feet,

on the chart.

Q. And the lineal measures are in yards?

A. Is in yards. It is also graduated in degrees,

minutes and seconds and the meridians are spaced

five miles. That has nothing to do with the small

sector.

(Whereupon copy of section of chart is received

and marked Libellants' Exhibit ''G," tracing to be

put in with it.)

Cross-examination.

(By Mr. STANLEY.)
Q. I notice on the chart which you have produced

for inspection merely, and also the tracing which

has been admitted in evidence, that in the neighbor-

hood of Diamond Head, enclosed by red lines, are

the words "Unsafe anchorage area." This chart

gives the reason, does it not, specifies the reason

as to why that is called unsafe anchorage area?

A. Yes. [94]

Q. And that reason is what?

A. (Reading;) "From off Honolulu toward Dia-

mond Head as far as Kapia boat entrance anchor-
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age is safe with northwest or northeast wind in

from 9 to 30 fathoms of water, but this anchorage is

not safe during southerly weather from Kapia boat

entrance to Kupihikiki Point, Black Point, there is

no safe anchorage, as it breaks more or less at all

times. One mile or more off Diamond Head. All

Interisland ship masters and pilots keep at least

one and a half miles off Diamond Head." I might

add that the information which I have just read

was furnished by the harbor master at the Navy
Yard, Pearl Harbor, who has had extensive experi-

ence in these Islands, both as master and mate.

Q. Could you indicate on the chart or on the trac-

ing where the Kapa boat landing is ?

A. It is Kapia.

Q. How would you describe that?

A. That is on the shore end of the westerly line

which indicates the naval anchorage. I believe

that this is right. (Indicating.)

Q. There is some lettering here, on the map,

W. H. S. and R. K. Y. What does that indicate?

A. That indicates the character of the bottom

at that point. W. H. S. means white sand. R. K.

Y. means "rocky," [95] and G. Y. S. means

grey sand; "G" means gravel, sometimes that is

Indicated "GR." These are simply chart marks.

All charts that are published by the United States

Government have two compass roses, the outer one

graduated in degrees from zero, up to 360, and

represents the true north, the true north is always

indicated by a star. The inner rose is the mag-
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netic rose, and is marked in points and quarter

points, the magnetic north being indicated by an

arrow. Of course the difference between the true

north and the magnetic north in any locality is the

variation, and the variation in this area is 10.50

east in 1925, and it increases annually 2 minutes;

that means it increases more to the eastward, two

points, every year. The reason for the two roses is

simply that some mariners, particularly the older

ones, like to deal with points and quarter points,

simply because they have been doing it all through

life, but most compasses aboard the ship are now

graduated in degrees, around clockwise to 360.

Q. In consequence of that there would have to be

a correction every few years, would there not?

A. It gradually comes around. It changes in

different localities. The variation still remains the

same. It does in certain localities of the earth, or it

is stationary now, but the date or the year is al-

ways [96] indicated, and it was 10:50, is it not,

in 1925, east ; and in 1927 it will be 10 :54 east.

The COURT.—It never swings the other way,

west ?

A. That is a hard question to answer. I don't

believe it does. It moves steadily to the westward.

It is only recently that we have begun to learn any-

thing of the earth's magnitude.

Q. In order to do away with the deviation?

A. The deviation is another error.

Q. The variation, I mean, the true north is al-

ways in the same place? A. Yes.



Inter-Island Steam Navigation Co., Ltd. 247

(Testimony of R. W. Atkinson.)

The COURT.—It is even claimed the north star

is not stationary?

A. It is not. It moves all the time in a small

orbit.

TESTIMONY OF R. W. ATKINSON, FOR LI-

BELLANTS (RECALLED).

R. W. ATKINSON resumed the stand, on behalf

of the libellant, and testified as follows:

Direct Examination.

(By Mr. THOMPSON.)
Q. I am going to call your attention to certain

cross-examination, Mr. Atkinson, which is a part of

yesterday's minutes. Will you read it over, please.

(Witness reads.)

Do you remember how much you paid Young

Brothers for their services'? [97]

A. I believe I paid them about eleven hundred

dollars.

Q. And for what particular services did you pay

Young Brothers'?

A. I looked the bill over after I went back from

here, and found out that I paid

—

Mr. STANLEY.—We object to any testimony as

to what the bill contains, on the ground that the

writing itself is the best evidence.

Mr. THOMPSON.—If he can recall. The writ-

ing may be used to refresh his memory.

Q. If you remember, you can tell us the facts to

the best of your recollection, if you don't remember

absolutely.
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A. Well, it was about eleven hundred dollars. I

remembered that, but I was not sure for exactly

what services. You see I was at different capa-

cities at different times that I was on that job.

T\nien I went out there I simply went out with my
own salvage plant. After I got there I asked Mr.

Underwood, after I went aboard the "Foster,"

who was in command ; he told me that I was in com-

mand of the salvage operations, but that the captain

was in charge of the stevedoring. There was a

small mix-up came up in connection with that. The

men were not there at the proper time and the next

day I think it was Mr. Underwood came out and

told me to take charge [98] of the stevedoring too.

So I was in three different capacities while I was

aboard there. I first went with my own plant, then

I was put in charge of our plant and Young Broth-

ers plant; they were on the job before I was on it;

then I was put in charge of the stevedoring besides

;

so it is rather hard to differentiate between the

three positions, what happened at one time, at a

certain time, unless you think it over.

The COURT.—This eleven hundred dollars that

you paid the Young Brothers, was that bill for all

the services that the Young Brothers rendered?

A. No, sir; no, sir; it was for the sei*^nce that

they did especially for us. The "Makaala" towed

us out there, and besides that they had the "Huki-

huki" running lines, and I don't know, a couple of

the other boats, but we did not pay anything for the
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big boat, the big boat was put there by,—I don't

know, by somebody else, paid by somebody else.

Q. The big boat is the '^Mikioi?"

A. Yes, the "Mikioi."

Q, So the eleven hundred and some dollars which

you paid to Young Brothers was paid for Young

Brothers' services rendered to you particularly, to

the Hawaiian Dredging Company particularly?

A. Yes, sir. [99]

Q. Do you remember of afterwards, Mr. Atkin-

son, your company taking the masts and spars out?

A. Yes.

Q. For which you charged $712.35 ?

A. Yes, the salvage operation was through by

then. They hired us as a contractor. We made

them a price to take them out for so much. We
were through with them then.

The COURT.—That would be in addition to your

charge for nine thousand dollars?

A. Yes, they paid me for that right away, as I

remember.

Q. That was after the salvage? A. Yes.

The COURT.—That is not included in your claim

then?

A. Yes.

Q. I was just proving the reasonableness of the

bill.

A. Do you want me to tell why that was done?

Q. Not why. You can tell me the circumstances

under which it was done, and where it was done?

A. When we started to bring the "Foster" into
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the harbor, Captain Foster, the harbor master, had

an idea that the boat

—

Mr. STANLEY.—I object to any ideas of Cap-

tain Poster, the harbor master had, or any conversa-

tion had between the harbor master and the witness.

The COURT.—The witness cannot give hearsay

testimony. [100]

A. He ordered the masts taken out. That would

amount to the same thing. He would not allow

the boat to come in.

Mr. STANLEY.—We object to that.

The COURT.—Objection sustained. He cannot

tell what he said. He can tell what he did.

Q. Tell us what you did, Mr. Atkinson. Tell us

what you did with the schooner after she got in,

after the salvage.

A. I do not quite understand how to answer it.

Q. What you did. Not what somebody told you

to do, but what you did.

I have a charge, Hawaiian Dredging Company,

taking out masts, $712.35. Will you tell us what

service you performed for that charge, and where

you performed it?

A. Yes, we took the masts out of the "Mary E.

Foster" alongside of Pier 2.

Q. That was after she had been taken in there ?

A. Yes.

Q. And by taking the masts out, you mean you

hauled the foremast out?

A. Took the mast out with rigging and all.
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Q. And the amount of $712.35, gtate whether or

not that is a reasonable charge for the service?

A. Yes.

Mr. STANLEY.—Q. How was that $712.35 made

up?

A. I think it was agreed to before we did the

work. [101]

Q. That was the agreed price? A. Yes.

Cross-examination.

(By Mr. STANLEY.)
Q. Including the odd cents, thirty-five cents, was

that agreed to beforehand?

A. What is that?

Q. Was that amount, the odd cents, agreed to

before that ? A. Probably.

Q. Was it in writing?

A. I could not say that. But our charges are

made up, you know, of labor and fuel oil, such

things as that, and they might come to odd cents.

Q. Give us, please, the component parts of that

bill for $712.35 ?

A. No, I could not at the present moment.

Q. You could do so on being recalled?

A. What is that?

Q. Will you do it at the next meeting of the

court. You have the accounts, haven't you?
A. I imagine so.

Q. Will you please produce them?

A. Any I have.

Q. You stated very definitely did you not the
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other day, Mr. Atkinson, that you paid the bill for

the services of the "Mikioi" when she was engaged

in pulling [102] on the "Foster"?

A. I thought I did.

Q. Will you explain how you came to make that

mistake ?

A. I knew I paid them a large sized bill, and I

thought that was included in it. I did not know.

Q. You stated again, did you not, Mr. Atkinson,

on the last hearing, that when you made the ar-

rangements with Mr. Underwood that were were

to have full charge of the salvage operations the

Young Brothers dropped out of it; was that also

a mistake?

A. How do you mean '

' dropped out of it " ?

Q. Dropped out of it; in other words ceased to

be salvors? A. Did I say that?

Q. Your counsel furnished you with a copy which

I ask you to refer to and find out whether or not

you said that.

(Witness reads from transcript.)

Q. The last few questions?

A. What is that?

Q. I refer you to this, the last question.

A. Yes, I am looking at It now.

Q. "That is the way the Yoimg Brothers came

to drop out"? A. Yes.

Q. Can you explain how you made that state-

ment? [103]

A. But above, up above here (referring to tran-

script) ; my answer is not quite that. "I went on
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board the 'Foster.' Mr. Underwood was there.

He turned the whole operation of salvage over to

me." In other words, I was in charge of the sal-

vage operations. There may be two different plants

on the job. I am in charge of the other man's plant

while it is there.

Q. Is that your explanation of that statement '?

A. What is that?

Q. Is that your explanation of your statement,

that the Young Brothers dropped out of the thing

as salvors?

A. Well, I think I explained it better up above

here. You put words in my mouth and I an-

swered them. I did not know what you meant by

"dropped out."

Q. You understand the English language?

A. Not very well.

Q. You understood you were testifying here in

the case, and you do not answer "yes" or "no"

unless you understand the question. Do you then

mean us to understand or infer from what you say

that you did not understand the question?

A. No, I think that I answered it more correctly

in where I made my own answer.

Q. I am asking you about the last question that

was put to you, "Then that is the way the Young
Brothers came to drop out." When you answered

that "yes" I [104] understand you to say you

did not understand the question, that was being put

to you?

A. I would not say that. What do vou mean
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by "Young Brothers"? Do you mean by that

"Jack Young" or "Young Brothers"?

Q. What did you mean by Young Brothers'?

A. I want to find out what you meant.

Q. What is "Young Brothers"?

A. A corporation.

Q. Did you understand from that question I was

referring to the corporation?

A. No, I understood you to mean Jack Young.

Jack Young was in charge of his boats until I

went out.

Q. Isn't it a fact, Mr. Atkinson, that I had not

mentioned in my cross-examination to you the name

of Jack Young?

A. That I could not say unless I read it over

again. I mentioned him up here. Jack Young was

the one mentioned by me.

Q. I had not mentioned Jack Young ?

A. I don't see what you did.

Q,. It is Young Brothers, Limited. I will ask

you whether or not the Hawaiian Dredging Com-
pany is not interested as a stockholder in the

Young Brothers, Limited?

Mr. THOMPSON.—Objected to as incompetent,

irrelevant and immaterial, not a defense to any

matter in this [105] action.

The COURT.—The objection will be overruled.

Mr. THOMPSON.—Exception.
A. They are not.

Q. The Dillinghams, Mr. Atkinson, are the prin-
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cipal stockholders, are they not, in the Hawaiian

Dredging and Contract Company?

Mr. THOMPSON.—Objected to as incompetent,

irrelevant and immaterial.

Mr. STANLEY.—I wish to show that the Dil-

linghams are the principal and large stockholders

in both companies.

The COURT.—The objection is sustained.

Q. I asked you Mr. Atkinson, at the last session

of the Court, whether or not preliminary to the

performing of salvage operations, commencing of

salvage operations on the "Foster," you had not

ascertained the position in which the "Foster" was

lying on the reef by taking soundings?

A. There were soundings taken.

Q. You were requested, Mr. Atkinson, to pro-

duce the record of those soundings, were you not?

A. I was.

Q. Did you produce them?

A. I went through our records, our reports, and
found no record of them.

Q. Who took the soundings, what employee of

your [106] company took the soundings on the

"Mary E. Foster"?

A. That I could not say ; I am not sure.

Q. Whose duty would it be?

A. Well, it depends; Dick Phillips was over

there; he might have taken it.

Q. Who is Dick Phillips?

A. He is one of our employees.

Q. Cook, steward or what ?
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A. No, he is foreman.

The COURT.—The soundings would be taken,

however, pursuant to some order by yourself or

someone else in charge there?

A. No, just depending on who was there.

Q. It would be done by one of the engineers on

the job, would it not, Mr. Atkinson?

A. If they happened to be there.

Q. Didn't you tell me a few minutes before you

were put on this stand that the soundings were

taken by one of the engineers on the job?

A. I said it might be; I don't know.

Q. Will you name the engineers, please, who

were on the job ?

A. Breier and Kerchoff.

Q. What are Breier 's initials, please?

A. E. B. It may have been either one or the

other.

Q. Who is the other one ?

A. Kerchoff, Fred.

Q. Where is Mr. Breier now? [107]

A. He is in our employ.

Q. On the Island of Hawaii, or Honolulu?

A. Honolulu.

Q. Where is Mr. Kerchoff?

A. Here in Honolulu.

Q. In Honolulu? A. Yes.

The COURT.—Could it possibly have been either

of your employees, other than those two?

A. It may have been the foreman. He was there
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first. I don't know whether the engineers were

there or not at that time.

Q. Where is Mr. Phillips'? A. In Honolulu.

Q. In your employ?

A. Yes. He may be at Pearl Harbor; I don't

know.

Q. It is usual, is it not, Mr. Atkinson, for your

company to keep) records of such soundings, that

is right? A. Yes.

Q. And especially in view of the fact that Ad-

miralty proceedings were started to enforce your

claim for salvage?

A. We would keep them, at least that is our

usual practice to keep them; I could not find them.

Q. Do you know what could have become of the

record of soundings? [108]

A. I could not find them in our records; that is

where I looked.

Mr. THOMPSOX.—Haven't you them?

Mr. STANLEY.—I had and handed Mr. Atkin-

son a statement of the soundings. The data was
given to Mr. Lyle of the Inter-Island, and was
obtained from the Hawaiian Dredging Company's
office.

Mr. THOMPSON.—Did you let Mr. Atkinson

have them ?

Mr. STANLEY.—Yes.
Mr. THOMPSON.—Was it your object to verify

them?

Mr. STANLEY.—Exactly.
WITNESS.—I have the figures you gave me. I
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looked through the records, all my records. I do

not see anything in the report about that.

Mr. THOMPSON.—There is nothing about

soundings in this report at all.

WITNESS.—That is the only place I looked. I

have not asked anybody about it.

The COURT.—If you took any soundings they

would be in the immediate vicinity of the "Mary E.

Foster"?

A. Yes.

The COURT.—That would not be of any great

importance, the immediate soundings of the

"Foster." The course over which the "Foster"

proceeded from the place of the collision up to the

point of stranding is important, but soundings in

the immediate vicinity of the "Foster" are not very

important, not of very great importance, I believe.

[109]

Mr. THOMPSON.—Will you produce the log of

the "Maunakea" showing the night of April 20th'?

Mr. STANLEY.—Yes.
The COURT.—Up to the time of the collision.

Mr. THOMPSON.—I will offer this map, which

is a map of the Island of Oahu, showing soundings

by the U. S. C. & O. S., map Number 4110,—

February 21, 1923, is the issue.

The COURT.—It will be received.

(Map received in evidence and marked Libellants'

Exhibit "H.")

(Witness excused.)
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TESTIMONY OF JOHN A. YOUNG FOR
LIBELLANTS (RECALLED).

JOHN A. YOUNG, recalled as a witness on be-

half of the libellants, testified as follows:

Direct Examination.

(By Mr. THOMPSON.)
Q. I asked you to bring an account which you

rendered the Hawaiian Dredging Company for

services you performed?

A. This is an office copy, the only one I have.

The office copy for my files.

Q. Was that account paid? A. Yes, sir.

Q. By the Hawaiian Dredging Company?

A. By the Hawaiian Dredging Company, yes,

sir. [110]

Mr. THOMPSON.—I wish to offer in evidence,

your Honor, a bill dated June 26, 1923, to the

Hawaiian Dredging Company, Limited, rendered by

Young Brothers, Limited, "Assistance rendered

Gaylord while salving the schooner 'Mary E. Foster'

ashore off Diamond Head, April 21, 1923," as shown

by items marked D on copy of log report, and then

follows the number of hours and the rate jjer hour,

and the total amount, $1,110.

The COURT.—That is the item Mr. Atkinson

just testified to?

A. Yes.

Q. The "Gaylord" is the salving ship "Gay-
lord," is it not? A. Yes.

Q. The rates that are charged here, I will ask
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you whether or not those are reasonable rates for

those services?

A. Reasonable rates, accepted by all the shipping

companies.

Q. Xot only reasonable rates, but the current

going rate? A. Current.

The COURT.—That is part of the nine thousand

dollars, is it?

Mr. THOMPSOX.—Yes.
The COURT.—It will be received. [Ill]

(Bill offered in evidence received and marked

Libellants' Exhibit "I.")

Q. You refer to there being items marked "D"
on the schedule or total amount of log; I will show

you a detailed account of the assistance rendered

the schooner "Mary E. Foster" and ask you if that

is the schedule referred to?

A. Yes, sir, that bill is made from this one

marked with "D."

Q. Alongside of certain items of this bill you

have put "D"?
A. Yes, "D," "F" and ''C."

Q. What are these marks, "D," "F" and "C"?
A. "D" is our mark for "dredge"; ''F" is

"Foster" and ''C" is cargo.

Q. And that was segregated at whose request?

A. Mr. Underwood's manager of Allen & Rob-
inson.

Q. They asked you to segregate your services?

A. Yes, sir.

Q. Between the cargo

—
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A. Cargo, ship and dredge.

Q. For the services covered by this bill, exclud-

ing the Dredging Company's $1,110, you received

$5,880? A. Yes, sir.

Q. That was paid to you?

A. By Allen & Robinson.

The COURT.—That would be in addition to the

other charge? [112]

Mr. THOMPSON.—Yes, your Honor.

Q. I will ask you whether or not that was a fair

and reasonable compensation for the services per-

formed? A. At the same rate, yes.

Q. Will you answer my question. Is that fair?

A. Yes.

Mr. THOMPSON.—We offer in evidence de-

tailed account of assistance rendered the schooner

*'Mary E. Foster," showing the services performed

from the date of stranding until she was relieved

from the stranding.

The COURT.—It will be received.

(Account is received in evidence and marked
Libellants' Exhibit "J.")

Mr. THOMPSON.—That $5,880 is exclusive of

the $1,110 services; the $1,110 are in this detailed

statement designated "D." That would make it

$6,990.

Q. I will ask you, calling your attention to,—

I will ask you whether or not you performed any
services for the "Foster" after she got in the

harbor and after she had been moored at pier 2

and had her masts stepped?
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A. We towed the "Foster" into the dry-dock.

This ended with the taking of the ship from sea.

The COURT.—The towing of the "Foster" into

the harbor? [113]

A. Yes, but we docked her in at pier 2, and it

was later decided to dry-dock her.

Q. After she came into pier 2 she was moored

there first, was she not? A. Yes.

Q. Then the deck-load was taken off?

A. The deck-load was taken off, and she was put

into dry-dock.

Q. Her masts were taken out? A. Yes.

Q. Then she was towed from pier 2 over to the

dry-dock? A. Yes.

Q. You have made a charge of $23.25 for that

service, for taking her there? A. Yes, sir.

Q. Is that a fair and reasonable charge?

A. $23.25; yes, sir. That is the regular net ton-

nage rate.

Q. Predicated on a net tonnage rate, on 825?

A. Yes.

Q. Mr. Young, you have testified you have been

around this harbor for a good many years, in a

maritime capacity. Give us a little more in detail

what you have done, will you?

A. I have been in the general launch and tow-

boat service here in Honolulu, and the Islands, for

the [114] last,—since August 25, 1900. I have

never worked at anything else except the boat

work.
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Q. What licenses or papers or certificates have

you in regard to maritime service?

A. I have foreign papers, second-class pilot

papers, 200 tons, chief engineer's Diesel, papers.

Q. You are familiar, or are you familiar, with

the waters in and around the Island of Oahul

A. Yes, sir.

Q. What has been your salvage experience, if

any?

A. I worked on practically every ship that has

been ashore here since 1900, I think about forty

vessels.

Q. By working on them, what do you mean?

A. Did the boat work.

Q. Have you personally had charge of any sal-

vage operations?

A. Well, I have taken off two or three boats

myself, but up to the time, up until I got my
heavier boats, it was generally the placing of

anchors and the chain work.

Q. You are familiar with the vicinity of the

stranding of the "Foster"?

A. Yes, I have worked on three vessels, the

"Dunriggen," the "Dawn," the "S. C. Allen"

and the "Foster," in practically that same place.

Q. In working on these three vessels did you

"have occasion to familiarize yourself with the kind

of reef [115] and water there was in the vicin-

ity of the place the "Foster" was stranded?

A. Yes,—also, because I was always working in

close to the ship.
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The COURT.—That is making soundings?

A. Yes.

Q. How far from the place where the "Foster*'

went on, approximately, did the "S. C. Allen"

go on? A. Oh, within 100 yards.

Q. She was within 100 yards, closer to Hono-

lulu? A. Yes.

Q. She was also a lumber carrier, was she not?

A. Yes.

Q. And broke up on the beach?

A. Yes, a total loss.

Q. What was the proximity of the "Dunriggen"

to the "Foster"?

A. She was a little further towards Black Point

side.

Q. A little further towards the Black Point

side? A. Yes.

Q. Am I correct in saying that they all were

within 300 yards of each other?

A. I think the "Dunriggen" was a little further

down, closer on to the light.

Q. You worked on the "Dunriggen," did you?

A. Yes.

Q. And your work on the "Dunriggen" was

what? [116]

A. The boat work.

Q. Doing the small boat work? A. Yes.

Q. Were you handling the anchor scows?

A. She got off by tugs.

Q. She was pulled off? A. Yes.
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Q. The "S. C. Allen," what was the method of

operation in her salving ?

A. The tugs took hold of her first, later they put

the "Gaylord" on her; it was too late, she had a hole

through her amidships, they could not release it.

Q. When they put the tugs on her did you oper-

ate, carrying the lines? A. Yes, sir.

Q. In between?

A. In between. We also helped salve her lum-

ber.

Q. How did you salve the ''S. C. Allen's" lumber,

by going alongside or how?

A. They threw it overboard, and we picked it

up, pulled it in, boomed it; and also a small scow;

most of the "S. C. Allen's" lumber drifted ashore.

Q. The small scows you had were operated from

loose lines, were they not ? A. Yes.

Q. And they got alongside as best they could,

and loaded in that way?

A. Had a great time of picking up drifts.

0. In sending these scows did your company do

it, or [117] you do it? A. Yes.

Q. Did you have occasion to find out what kind

of bottom there was around there, the depth of

water, for instance ? A. Yes, sir.

Q. Now, after you got onto the ''Mary E.

Foster," what did you personally do in regard to

that salving?

A. I supervised all of the Young Brothers work,

I was aboard the ship, aboard the tug, aboard the

dredge, every place where I was needed most.
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Q. And where your particular equipment was

being used ? A. Yes.

Q. Were you on board the ''Foster"?

A. Several times; plenty times.

Q. In using the boom to take off the cargo did

you set the booms ?

A. We towed the booms out and then one of the

smaller boats would tow it into the boat, and they

would boom the lumber into booms.

Q. Did you have any occasion to make any ob-

servations in regard to the kind of bottom there

was immediately adjacent to where the "Foster"

was on?

A. You could not see the bottom on account of

the working of the ship; we knew there was deep

enough [118] water for the smaller boats.

Q. I was speaking of the character?

A. We knew the character. We had been over it

so much in clear water.

Q. And the character of it was what?

A. Sand and coral.

Q. Were you familiar with the particular part of

the reef that she was on?

A. Yes, I have been over it.

Q. Been over it many times? A. Many times.

Q. And you are generally familiar with the reef

and the waters in that vicinity?

A. The whole coast line, yes.

Q. Will you explain to the Court what the nature

of the reef is there, whether it is straight or whether
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it is shelving, and if shelving the nature of the

shelves.

A. From inshore out to where it breaks it has

practically no dei3th. Then there is a short shelf.

In here further there is practically no depth, then

there is a short shelf and it drops right into deep

water.

The COURT.—Does it go off gradually or sud-

denly ?

A. There is an easy drop off, and then it drops

right straight off.

Q. What would that drop be ?

A. It has a drop of about ten feet, and then drops

out to about six fathom, and then drops right off;

drops [119] from six fathom right off.

Q. To about what depth? A. 90, drop.

Mr. STANLEY.—From 6 to 90?

A. You won't get six fathoms and then 90, but she

will start right down.

Mr. STANLEY.—I understood you to say it

goes from six to 90.

Mr. THOMPSON.—Six feet, and then it goes

off to 90.

The COURT.—You take the reef where the

''Foster" was lying, how far would you have to go

out for it to be 90 fathoms deep ?

A. Before you get to 90 fathoms? Well, to get

90 fathoms, about a quarter of a mile.

Q. From 6 feet to 90 fathoms would cover a dis-

tance of a quarter of a mile? A. Yes.

Q. Are you familiar with this map and chart?
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This is the one that has been marked, and has the

ship located on it. I didn't intend to mark that

one until I had already proven her location. I

intended to mark this one. I wish to withdraw

this and put the other in place oT it.

Mr. STANLEY.—No objection.

(Chart exchanged for Exhibit "H" and so

marked.)

Q. Are you familiar with this map, the U. S.

Coast Geodetic Survey map? [120]

A. Yes, sir.

Q. Taking Diamond Head here, can you tell us

about where the ''Foster" was?

A. Right in here. Right on the edge of the

reef.

Q. What particular point is that there.

A. That is the lighthouse.

Q. Here is the Beckley property, the Smith prop-

erty and all of that property. A. Yes.

Q, Now, you will notice a little line marked

"breakers"? A. That is the reef.

The COURT.—That is where the "Foster" was

lying?

A. Just outside.

Q. The line marked breakers on the line, is that

the dotted line?

A. That is the breakers on the reef, but they

make it further than that, on that line on the chart.

(Indicating.)

Q. But this word "breakers" there as you under-
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stand it is to indicate where the wave breaks over

the reef? A. On the reef.

Q. That is on what you would call the first shelf

from the shore? A. Yes, sir.

Q. Now the second shelf is where you have

niarked the course? [121] A. Yes.

Q. That is what you would call the second shelf?

A. Yes.

Q. And from there it drops as you have testified

ti», from six fathoms, from 5 or 6 fathoms to around

9i) fathoms? A. Yes.

Q. As it runs off, is that the idea of it ?

A. Yes.

Q. I call your attention to the scale here and show

you that this line, % inch or 3,000 feet, is the 100

fathom line ; is that right ?

The COURT.—In which direction from the

"Foster"?

A. Directly offshore.

The COURT.—It would be the same.

A. If you drew an angle you would be going up

the reef.

The COURT.—you will be able to have the course

of the "Foster" on to that reef put on there?

Mr. THOMPSON.—I am going to have that

charted out.

The COURT.—Qi. You feel confident, Mr. Young,

you go out a quarter of a mile before you reach 90

fathoms of depth?

A. It is pretty hard to make a regular distance to

it ; it is a very short distance.
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Q. Have you sounded it?

A. No, I do not thinTc I ever put a line down for

90 [122] fathoms; no.

Q. Upon what did you base that statement?

A. Open deep blue water. It is an anchorage

there.

The COURT.—Do you consider that reliable?

A. Oh, yes, you can see your bottom. You can

see your bottom offshore in good weather to one

hundred feet.

The COURT.—In depth.

A. I have picked an anchor up a little below

this, in that vicinity, without using a glass, about

120 feet, and we recovered it.

Q. That is 20 fathom.

A. The water off Diamond Head is the deepest

we have around.

Q. At what depth of water can you use an an-

chor?

A. A small boat does not like to have an anchor

over 45 fathoms, if they drop it, lower it away,

they would rather keep it on a cat-hook because they

would never get it back.

Mr. STANLEY.—Objected to as incompetent,

irrelevant and immaterial, expression of an opinon

as to what a small boat would do. It is not shown

the witness has had any experience with small boats

other than the tugs.

The COURT.—It has not very much bearing.

Mr. THOMPSON.—No objection to it being

stricken out.
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Q. Now, Mr. Young, is there any set of current

in the vicinity of the place where the '' Foster" went

on? [123]

A. There is always a strong current running,

either to the eastward or westward, off Diamond
Head.

The COURT.—Going both ways, according to the

tide?

A. It does not seem to have a bearing on the tide

;

seems to have more bearing on the moon.

The COURT.—Do I understand that extends both

ways ?

A. It will come both ways; generally runs six

hours one way and six hours the other.

Q. That is what is locally known among navi-

gation men as the Japanese current?

A. The Japanese current.

Q. Can you give us the peculiarities of that cur-

rent, whether it runs in close to the shore or far

from the shore and whether it runs heavy or light;

whether it runs heavier in a south wind. Give me
generally the peculiarities?

A. This current as we have found, it strikes from

a point going practically from Barbers Point off-

shore, and strikes in off Diamond Head, then makes

a swing up the coast, up the channel. When com-

ing down the other way, from Molokai side,

she swings in past the head and swings off again.

Q. When you say swings in past the Head, is

she close inshore there or is she out?
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A. The current is stronger inshore than it is two

miles off.

Q. And have you noticed any change in the cur-

rent [124] with the change in the winds, like

northeast wind and south wind?

A. I have always found the current striking the

same way, that is either against you or with you,

when going past the head.

Q. You mean the wind has no effect upon it ?

A. It does not seem to.

Mr. STANLEY.—Q. You say you have always

found the current striking

—

A. Either west or east.

Mr. THOMPSON.—Q. Have you made any tech-

nical observations in connection with your busi-

ness, and with the hazard of sending tugs out, which

would indicate to you that the wind has nothing

to do with the sweep of the current ?

A. We have always found that with the rising

moon to stay in, because it always sets against the

moon, a rising moon, from the east, the current will

set to it, to the east.

Q. Will set to the east? A. Yes.

Q. Is there anything shown out around Dia-

mond Head from the meeting of the current and

the wind, at times?

A. If I was to send a scow out across the channel,

if possible I always go off the Head to find out

how the current is running, because if the trade

wind [125] is blowing and the current against

it, you will always find it lumpy, if the current is
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setting with the wind it looks like it is smooth,

it flattens it right out.

Q. Have you ever had occasion to ascertain the

ordinary, normal speed of that current '^

A. We have never,—we could not check the speed

of the current. I have been off, outside, on the

scow, when an ordinary trade wind was blowing,

the current took the scow right up against an

ordinary breeze, but for speed, I could not give it.

Q. Then is this a fair resume of what you say of

that speed, that you have had a scow going with

the trade wind ? A. Yes.

Q. And the current setting against the trade

wind? A. Yes.

Q. And that the current would prevail over the

wind? A. Yes.

Q. With an ordinary northeastern breeze?

A. Yes.

Q. By an ordinary northeastern breeze what do

you mean, how many knots?

A. A gentle breeze, at ten miles.

Q. Is that the kind of breeze you meant ?

A. The stronger the breeze the big scow will cer-

tainly drift to leeward. [126]

Q. Do you recall going out there the night the

''Foster" went on shore? A. Yes.

Q. Did you pay any attention to the current, or

set, that night?

A. I made the statement yesterday that I was on

the starboard side of the ship. I was on the port

side of the ship, the lee side, and there was a set
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down the coast, because we had a hard time to stay

up alongside of the schooner.

Q. You mean tow^ard the harbor? A. Yes.

Q. That is, it was a westerly set ? A. Yes.

The COURT.—The tendency of that current at

that time would be to drift a ship on the reef or

from the reef ?

A. The action was broadside, sir; after she was

fast.

The COURT.—Q. What effect would that have

upon a boat not using any power?

A. Drift it on the coast.

The COURT.—Not on the reef?

A. Up where she was striking off.

The COURT.—As I understand you the current

was particularly strong that night ?

A. Yes, quite strong. [127]

The COURT.—What effect would that have on a

vessel not propelled by steam, to drift it on the

reef or along the shore toward the harbor ?

A. Well, the small boat

—

Q. A boat the size of the "Mary E. Foster"?

A. She was water-logged, the sea would take

charge of her.

Q. What do you mean by that, Mr. Young,

wouldn't the current have any effect upon a boat

that was water-logged ?

A. The current would set her in until she was

grounded, then the power of the sea, after the ves-

sel was grounded, the current would not have the

effect to take her off.
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Q. The Judge is talking about before she

stranded, what would have been the effect of this

current ? A. To set her inshore.

Q. Then after she stranded it would have noth-

ing to do with it, of course.

A. Yes. That is what I said, the sea had her in

charge, because she was grounded when we were

there.

Q. Did 3'ou observe after you got there whether

or not she was going in?

A. No. We were too busy getting,—looking after

the material coming off the ship. It was awfully

dark.

Q. You said on the last hearing it was a pretty

dark night?

A. It was a pretty dark night; we could not see

the [128] "Mary E. Foster" from the tow-boat,

from the "Mikioi," when the "Mikioi" was on the

end of the hawser towing we could not see the

"Foster," we asked her where she was. We fol-

lowed in the lines and then picked up the outline.

Q. Can you tell me why particularly it was that

dark ?

A. She was right in under the lee of the head.

Q. In the shadow of the Head?

A. Yes, Diamond Head.

Q. That made it particularly dark?

A. Yes, very dark. If there had been a horizon

on it we could have picked her up.

Q. You got on the "Mikioi," first from the

"Mikioi" vou went on board the "Foster"?
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A. We went alongside the "Mikioi," then went in

to the '^Foster"; we did not stop.

Q. At the time you got into the "Foster'' she was

lying parallel with

—

A. She had been swung around, stern to sea.

Q. Stern to sea. The "Mikioi" was pulling

straight out on her ? A. Yes.

Q. Could you tell me about how far from the

"Foster" the "Mikioi" was?

A. She had a full coil of 10-inch hawser, 125

fathoms, and she had 150 feet of one-inch wire.

Q. She had 150 feet of one-inch wire? [129]

A. 125 fathom of line, 750 feet, or 900 feet in all.

Q. 900 or 1000 feet? A. 900, total.

Q. 900 feet. How long did you stay on board

the "Foster" that night?

A. We did not go aboard. We took the crew

off, except the captain, the mate and his son, and

then went over to the "Mikioi" and picked up the

women and took them into town, into port.

Q. Was it light enough when you were out there

so that you might observe the position of the

"Foster," as to whether she was upright or listed?

A. We could notice a list to starboard.

Q. Was her starboard rail under, or any part

of it under?

A. We could not see the starboard rail, we could

see the other side.

Q. You were on the port side when you saw her

lifted up? A. Yes.

Q. You testified in regard to the crew throwing
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its stuff on board and some of them coming ashore

with you. Did any of them go ashore with you?

A. Yes.

Q. What was the mental attitude of the crew,

if you could see?

Mr. STANLEY.—Objected to as incompetent,

irrelevant and [130] immaterial.

(Argument.)

The COURT.—These were experienced sailors?

Mr. THOMPSON.—Yes. It would show the

condition of the ship just after she struck, helps

to give us the idea of the condition of the sea.

It helps to give us an idea of the salving opera-

tions that were being attempted. It is material to

the extent of showing what people experienced on

the sea thought of the situation they were in.

(Argument.)

The COURT.—I am inclined to feel that it is

not admissible. It is so nearly time to adjourn we

might let it stand over until to-morrow afternoon.

I will not rule at this time, but will hold it over.

(Adjournment taken until 2 P. M., February

17, 1925.) [131]

Tuesday, February 17, 1925, 2 o'clock P. M.

On Tuesday, February 17, 1925, all j)arties be-

ing present as before the following further pro-

ceedings were had and testimony taken, to wit:
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JOHN A. YOUNG resumed the stand and con-

tinued his examination as follows:

Direct Examination (Continued).

(By Mr. THOMPSON.)
The COURT.—Q. Mr. Young, you referred in

your testimony the other day to the fact that the

current flowed six hours east, then six hours wesf?

A. Yes.

Q. Now this current that 3'ou refer to, does it

extend clear across the channel between Molokai

and Oahu?

A. It does not seem to affect up in the middle

of the channel as it does the points.

Q. Stronger there? A. Yes.

Q. Have you any knowledge as to about when

that current set in that evening in question, flow-

ing from the east to the west?

A. No. I could not.

Q. No way of determining that? A. No.

Mr. THOMPSON.—From east to west?

A. Yes. [132]

The COURT.—Are you able to say it had been

flowing from east to west for a considerable time?

A. No, I could not say how long it was flowing,

not actually.

The COURT.—I also remember you stated that

these anchors that you put out from your tug were

between seventeen and eighteen hundred feet

—

Mr. STANLEY.—That was Mr. Atkinson.

A. We towed the "Gaylord."
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The COURT.—Do you know how far those an-

chors were?

A. Not by actual feet, but only by eye measure.

The COURT.—Would 3^ou say it was something

like seventeen or eighteen hundred feet?

A. Yes, sir.

Mr. THOMPSON.—Q. What was the depth of

the water where those anchors finally rested?

A. Just blue water; deep blue water.

Q. What would you say? 100 fathom?

A. No, they would not drop within 100 fathom,

just over the edge of the reef so that the anchor

had a pull.

Q. Fifty or sixty feet?

A. More than that, that would be 15 fathom.

Q. More than 90 feet?

A. Yes, but not fathom.

Q. I said feet. A. Beg pardon. [133]

Q. No trouble getting anchorage at that depth

and distance mth the "Gaylord"?

A. Not with the anchor and the wire and the

anchor scow to set it.

Q. How did the size of the anchors compare

with those on the "Mary E. Foster"?

A. A great deal larger.

Q. Which is larger?

A. The Dredging Company's were larger. She

lay down the "Manchuria" anchor, 7 tons.

Q. Would this current that you speak of have

greater force on a vessel not water-logged, in her
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condition, or would it have greater force on a

vessel that was water-logged?

Mr. STANLEY.—Objected to, the witness has

not shown himself qualified to testify on that sub-

ject.

The COURT.—Did you ever have experience

with water-logged vessels before?

WITNESS.—Yes, in deep rafts, this is the only

water-logged vessel that has ever been here.

(Argument.)

The COURT.—I think he is qualified.

Mr. STANLEY.—Will your Honor find out

what the witness' experience has been.

(Argument.)

Mr. THOMPSON.—Q. You have been going to

sea about 27 years?

A. Twenty-three.

Q. And during that time what has been your

general [134] business; towing boats, hasn't it?

A. Towing boats. I was an A. B. sailor on the

"William Marsted" going to San Francisco. I

have worked on all the heavy ships that have ever

had any trouble.

Q. You have towed heavy ships? A. Yes.

Q. In the past 2'3 years you have done practi-

cally all of the towing in this harbor? A. Yes.

Q. At first it was you and your brother?

A. First three brothers, and then two of us.

Q. How^ long ago was that?

A. Three of us to 1904, then two of us to 1913,
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then I had charge. I was always the outside man

anyhow. .

Q. In 1903, 1904 and 1905, have you any idea

how much tonnage you handled?

A. No, not in the old days.

Q. How much tonnage do you handle now a

year ^

A. We handle every bit of the towing in the

Island.
.

.

Q. That includes the handling of bigger ships,

warping them in?

A. Yes, towing of every sort.

Q Do you go to sea to pick them up?

A Tow between the Islands; go to sea to pick

up, towing dredgers to every island, sunken scows,

full scows and everything. [135]

Q Have you handled any of the navy work?

A. Nav>^ barges, and anything that they ask us

to do.

Q Coal and things of that kind?

A Coal, rocks and sand, tug and barges.

Q. Have you done general coaling and oihng,

and things of that kind, on ships.

A Yes when it requires us to do it, yes.

q' What has been your experience with lumber

ships, handling them?

A Always towed the lumber vessels since 1916.

o' Can you give a rough estimate of how many

.hips came into this harbor in a year with lumber,

_say within the past two years.

A. It is hard to state.
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Q. Would it average one a month?

A, More than that.

Q. Two a month?

A. About 15 or 20 vessels.

Q. About 15 or 20 vessels a year? A. Yes.

Q. And you have handled all of those, your peo-

ple? A. Yes.

Q. Have you had any occasion to observe the

effect of wind and current upon the different mari-

time pieces that you have towed?

A. We always observe the action of both wind

and current in the channel, because it makes a

great deal [136] of difference in the time.

Q. You say you have had considerable salving

experience; you have salved or worked on the

salving of about 46 ships? A. Around forty.

Q. Since you have been in the business, in 23

years? A. Yes.

Q. Have you done any booming from any of

those ships?

A. Well, the booms from the "S. C. Allen," and

the boom from the "Foster," but I think that is

about the only ones we needed to jettison.

Q. You spoke, in answer to the Court's ques-

tion, about having some experience with deep rafts.

Explain what a deep raft is?

A, A number of piles upon the water, bunched

in a circle, where we use power to cinch them up,

which is the only way you can get across the chan-

nel with a heavy sea, to hold them together, if it
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is a submerged raft they sink about three-quarters

to a quarter, one-quarter out and three-quarters

underneath.

Q. About what depth would it be underneath?

A. All according to the size of the booms and the

logs you use.

Q. Are you acquainted with the method of raft-

ing they use on the coast, from the sound to San

Pedro, around there?

A. I have never seen them all the way; I have

seen [137] them make them up.

A. These rafts you have seen, can you give us

some idea of their draft of water, these which you

have had experience with?

A. The last boom I took to Mala, I think was

12-foot draft.

Q. That would be about a 16-foot boom. 12 feet

submerged? A. Yes.

Q. What was the length of that?

A. The full length of the piles, over 100, or

around a 100 piles. They tried to take this raft

across in a boom but could not make it, so wo

brought it in again and rafted it.

Q. Use chain?

A. Wire chain, with a turn buckle and power

to tighten them up; they were rolled around and

bunched.

Q. It was not one of those rib rafts that they

have on the coast? A. No.

Mr. THOMPSON.—I think he is qualified.
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(Questions by Mr. STANLEY.)

Q. How many booms, ^Ir. Young, have you

taken across the channel?

A. Taken one to Mala and two booms to Hilo.

Q. Three altogether?

A. Yes. It is hard to say if any booms were

put— [138]

Q. Will you answer the question, how many you

have taken.

A. That is a hard que>stion to answer. I said I

remember three.

Q. That is all you remember, isn't it?

A. Yes.

The COURT.—What was their size, were they

large or small booms?

A. The one I spoke of was 100 piles, the other

one was around, oh, just a fair boom.

Mr. STANLEY.—Q. What size?

A. I don't recall the size.

Q. Can you give the Court any idea of the size

of it?

A. I think the one that went to Hilo was 80

piles; that was a raft instead of a boom, a string

of 80 piles strung.

Q. When was that?

A. During the construction of the Kuhio Bay

wharf.

Q. About how long ago?

A. I don't know, I can't give the date.

Q. Can you tell us whether it was five, six or

seven 3^ears ago?
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A. It was in the last few years.

Q. Within the last five years ^

A. I would not say it was before five years.

Q Was it within the last ten years?

A. Yes, sir, between five and ten years, that one.

Q. Did you have occasion to observe the effect

of the current on that?
.

A Yes We always watch the current and wind

q'. We will get through quicker if you answer

the question. .

Mr. THOMPSON.-I object; counsel is arguing

with the witness.

A We always watch the current.

o' Did you observe the action of the current

on that second boom that was taking 80 piles to

Hilo from Honolulu?

A I don't know how to answer it, sir. i can-

not say that I stood there and saw that.

The COURT.-Do you remember on that pai-

ticular occasion of watching the action of the cur-

rent on the piles? What were these, 80 piles:

A As a square, strung with wire.

O They did not sink the full distance?

A They were on the flat, they were not boomed.

Q. Flat on the surface of the water?

A Yes

The COURT.-Q. Comparing those two booms,

the one that went down 8 feet and the one practi-

caUy on top, did this current have any different

effect on them?
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A. The deeper the tow the harder the current.

Q. You mean the current would have a greater

effect on them? [140] A. Yes.

Mr. STANLEY.—Q. What was the third one

you remember having something to do with?

A. I think one raft went into Kahului from here.

Q. You are not sure of it? A. No, I am not.

Q. So that the only two you have any distinct

recollection of are the two, the first one with about

a 12-foot draft and the other one, which was some

eighty piles? A. Yes.

Q. That is all? A. Yes.

Q. Now, you have spoken about your towage

experience in the Islands. The ordinary towing

consists, does it not, Mr. Young, in taking a boat

from the wharves in Honolulu to the entrance of

the channel?

A. We take them wherever they desire to go.

Q. I am asking you if in ordinary towage, tow-

ing a vessel to sea, does not consist of taking the

boat from a wharf in Honolulu out to the entrance

of the channel?

A. It is always according to the weather. If

the captain wants a longer tow he gets it.

Q. Where do you usually, in towing vessels to

sea, drop them?

A. On the average trade weather we drop them

directly to the leeward of the harbor, yes.

Q. A little to the leeward of the mouth of the

channel, [141] that is right, isn't it?

A. Yes.
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Q. It is an exception, is it not, when you take

them further?

A. It is always, as I say, always according to

the weather, head-winds we have to do the towing,

tow them clear of the Island.

Q. How many vessels have you towed clear of

the Island, Mr. Young, in the last month?

A. We haven't had any southerly weather within

the last month, everything that has gone out has

gone just to leeward.

Q. So then I take your answer to be in the last

month you have taken no vessels further than just

to leeward of the entrance of the channel; is that

right?

A. They picked up the ''Rosmond" up off Koko

Head.

Q. Coming in? A. Yes.

Q. Is that the only vessel you can remember in

the past month, taking in?

A. The "Tusitalla," the big sailing vessel, was

picked up oft' Diamond Head.

Q. Did you pick up any other than those two?

A. I towed barges.

Q. I am asking you about vessels?

A. There has not been anything else in that re-

quired a tug outside.

Q. Then do I understand you that those are the

only [142] two vessels that you have towed out,

or that you towed no vessels out from Honolulu

Harbor beyond the entrance of the harbor; you

recall two that you have had, one in the neighbor-
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tiood of Diamond Head, one in the neighborhood

of Koko Head? A. That is this month.

Q. Within the past three months, Mr. Young,

how many vessels have you brought outward, from

the wharf in Honolulu beyond the entrance of the

channel ?

A. That is almost impossible to answer. It is

according to the weather. We go wherever the cap-

tain wants us to go.

Q. Can you remember any that you have taken

within the last three months.

The COURT.—The question is how many have

you actually taken.

A. It is hard to state, just according to the wind

;

on the average trade wind they don't need a tow

out, their sails are set and the minute it is set we

let them go.

Q. The average trade wind is the prevailing wind

around Honolulu, is it not?

A. Northeast trades, yes.

Q. So that it is very exceptional, is it not, when

you have to take a boat from Honolulu Harbor be-

yond any distance, or a little beyond the entrance

of the channel? [143]

A. With an ordinary trade wind we tow them

and as soon as they are safe it blows right off, we

let them go as soon as he sets his sails and he is

safe.

iQ. You have spoken about your experience, Mr.

Young since,—in the last 23 years, in the way of
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salving. Isn't it a fact that for many years, Mr.

Young, your only connection with salvage opera-

tions was acting as messenger, acting as a messenger

for others engaged in the towage service or in tow-

ing on vessels'?

A. Towing on vessels, it is all according to what

they want done. On the "Manchuria" in 1906 I

personally set all those anchors, set 13 sets.

Q. Set the anchors for Captain Pillsbury who had

charge of the operations ?

A. He directed me where to set them and what

to do.

Q. You spoke of the ''Dunriggen," Mr. Young;

isn't it a fact that at that time you had no boat

here ? A. We did boat work on that.

Q. What do you mean by boat work*?

A. Running lines.

Q. You mean taking lines from a salving steamer

to the wi-ecked vessel, or vice versa?

A. Yes, sir.

Q. You say you have had no experience with

water-logged vessels, is that right '?

A. We towed the "Eric" from Makapuu Point.

The COURT.—Was it water-logged? [144]

Mr. STANLEY.—Q. Is that the vessel that sailed

in a water-logged condition for over a thousand

miles ?

A. Yes sir. I don't know what position she came

from, I know we picked her up.

Q. You do know"?
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A. I say I know we picked him up right to the

weather side of Makapuu Point, and he was blame

glad to have a tow-boat.

Q. You do know for many days, for hundreds of

miles, that vessel had been sailing in a water-logged

condition? A. From hearsay, yes.

Mr. THOMPSON.—I move to strike that out.

The COURT.—Motion granted.

The COURT.—Q. To what extent was that vessel

water-logged 1

A. Right to her decks.

Mr. STANLEY.—Q. How would the water-log-

ged condition of that vessel compare with the

"Mary E. Foster"?

A. Yes, except we could free her of the water.

Q. Speakmg of the "Eric"?

A. Yes. I freed her from the water; she would

sink right again.

The COURT.—What was the cargo of that vessel?

A. Lumber.

The COURT.—In towing that vessel in, the

"Eric" did you observe the action of the current

upon it?

A. I don't think it was noticeable, whether run-

ning [145] with or mnning against, she came

right along; it was a small schooner.

Qt. You have no recollection then of the current

having any particular effect on that vessel?

A. No, sir.
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Mr. STiVNLEY.—You say you do not know

whether the current was running with her or run-

ning against her?

A. No, not that one.

Q. In the case of this boom that you took, the

12-foot raft, how was the current running there,

in that case?

A. That was a long tow; we had it both ways.

Q'. Both ways where ?

A. Setting east and setting west, going across the

channel and around to Mala.

Q. Which channel? A. The Molokai channel.

Mr. STANLEY.—I submit the question as to his

qualifications.

The COURT.—I think he is qualified as an ex-

pert. He certainly knows something about these

matters.

Mr. STANLEY.—Does your Honor hold the wit-

ness is qualified to testify to the effect of the cur-

rent on water-logged vessels?

The COURT.—Yes.
Mr. STANLEY.—I will note an exception.

The COURT.—Q. I will ask the question specifi-

cally: [146] What is the difference of the effect

in the channel on water-logged vessels as compared

with one that is not water-logged?

A. The best way I could answer that one is the

deeper the ship is the harder the current, the heavier

effect there is of the current. We find the deeper

the tow is the harder the current effects you.
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The COURT.—Irrespective of whether it is water-

logged or not, if the cargo is enough to sink the

vessel down it has the same effect?

A. Yes. It has a draft.

Mr. THOMPSON.—That is all.

Cross-examination.

(By Mr. STANLEY.)

Q. It is a fact, is it not, Mr. Young, that the

deeper the vessel the harder is the tow?

A. Certainly.

Qi. Irrespective of current?

A. A water-logged vessel is a great deal harder

to tow than a full loaded vessel of the same depth

and because you have

—

Mr. STANLEY.—I move to strike out that an-

swer as not respective, and on the further ground

the witness has not had enough experience to justify

him in giving an answer.

The COURT.—It will he stricken out as not

being [147] responsive.

Q'. That is a fact, is it not, Mr. Young, that irre-

spective of the kind of current the deeper the ves-

sel is the harder it is to tow?

The COURT.—Irrespective of what sinks the

vessel down?

Q. Irrespective of the current. As a general

proposition isn't it true that the deeper a vessel is

the harder the tow is, regardless of any current,

is that correct ?

The COURT.—Is that correct?
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A. Why, certainly.

Q. Now, Mr. Young, you testified,—I will with-

draw that. At what time, Mr. Young, were you

notified of the fact that the "Foster" was ashore?

A. They rang me up the same time they did

everybody else.

Q. Can you answer the question?

A. It is so hard to remember the time,—as I re-

call it was around 9 o 'clock.

Q. About 9 o'clock. Was that your memory,

your recollection of the time now is not clear?

A. No, sir, I can't give you that exactly.

Q. Your best recollection now is it was about 9

o'clock. You testified in answer to Mr. Thompson,

did you not, that you were rung up shortly after 10

o'clock? [148]

A. As I say, I could not give the exact answer of

the time. I know what time we left to go out, and

there was quite a space before when I was notified,

they notified me first; my watchman rang up,—he

certainly rings the boss first.

Q. You tell us now it was shortly after 9 o'clock,

and you told Mr. Thompson it was shortly after

10; you are merely gTiessing?

The COURT.—I think that is practically the

same thing.

Q. You are merely gTiessing at the time?

A. I say I could not give the exact time. I came

right down and I was busy until I went out.

Q. Who rang you up ? A. My watchman.
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Q. Isn't it a fact, Mr. Young, that you were not

notified or rang up by your watchman until after

11 o'clock?

A. No, sir, I do not think so; they rang me up

just as soon as they knew.

Q. I am asking you if it is not a fact that you

did not word until after 11 o 'clock *?

A. I am positive I had it before, just as soon as

it came in.

Q. But you don't know whether shortly after 9

'clock or shortly after 10 o 'clock, is that a fact %

A. I told you I could not give you the exact time.

[149]

Q. At what time did you leave the harbor, Mr.

Young? A. One-twenty.

Q. And returned when?

A. The first time I returned in after 3 o'clock,

sometime after 3 o'clock.

Q. Are you guessing at that time, Mr. Young?

A. I am only basing it on the log. I came in

with the boat. My captain put down what time

they left and what time they got back.

Q. You testified in answer to Mr. Thompson that

you got back to the harbor here about half-past two,

isn't that a fact?

A. Well, it is pretty hard to strike the time right

to the minute. My correct time was logged on my
log.

Q. Have you got your logs here?

A. Only the report there; it is exact.

Q. Were these reports made by yourself?
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A. They are made by the captain of the boat.

Q. Not made by you?

A. No, I certified them.

Q. Certified them when?

A. Every day that the}' are turned in.

Q. You mean

—

A. I certify my ships' log every day.

Q. Do you mean you certify entries made in your

captain's logs of occurrences of which you are not

a witness, is that a fact?

A. I don't get your question. [150]

Q. If the "Mikioi" goes out on a trip and the

captain notes things in the log, you are not right

there; if the captain enters that he returned at

2 P. M. did you certify to that effect?

A. I believe my captain; yes, sir.

Q'. Do you certify to what he says about a trip

on which you were not present?

The COURT.—Certify to a fact to which you

have no personal knowledge?

A. I have personal knowledge of the facts. I

can't see every action. I have to keep track some

way, and I certify that they are right the same

as every boss does, he does not see everything that

was done. I certify everything was done justly

and correctly, by Young.

Q. How do you know the hours are correct?

A. They are never questioned.

Q. By whom? Questioned by whom?
A. By anyone.
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Q. You certify to whatever the captain happens

to put down?

A. If he is caught putting it down wrong I don't

certify to it.

Q. You say you went out on the occasion of the

first trip to the "Foster" on the "Makaala"?

A. Yes, sir.

Q. What was her draft, Mr. Young?

A. Eight foot six. [151]

Q. What? A. About eight foot six.

Q. Now, you went back to the "Foster" on the

morning of April 21st and assisted in putting the

"Gaylord" in position, is that right?

A. I myself did not handle the boats; I was on

board the
'

' Foster. '

'

Q. You have told the Court that it is correct that

the " Gaylord 's" anchors were i3laced some seven-

teen or eighteen hundred feet away from the "Fos-

ter," is that right?

A. From my best recollection.

Q. And in what direction from the "Foster" did

the "Gaylord" take up her position?

A. 'I did not take a bearing. I have no bearing

of her.

Q. You took no bearing.

A. She was on the weather side of the tow-boat,

of the "Mikioi."

Q. On what side of the "Foster" was she?

A. On the weather side, practically astern.

Q. That would be, on the weather side would be

toward the Diamond Head side? A. Yes.
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Q. You took no bearings you say of the position

of any of the vessels ?

A. My captain put her in position where she was

directed.

Q. What is that? [152]

A. My captain put the "Gaylord" into the posi-

tion where it was directed by Mr. Atkinson. I did

not need to take any bearings.

Q. My question is, did you take any bearings

to fix the positions of any of the vessels?

A. I answered you that. I said I took no bear-

ings.

Q. So how do you place it Mr. Young, as you did

here in answer to Mr. Thompson, the position of the

*' Foster"?

A. My own local knowledge; nobody showed me
how to place her. I placed her myself. I know the

position. I know the water out there, and when

they asked me to put her on the map I put her

there to my best knowledge and judgment, where

she was

—

Q. You took no bearings out there?

A. As I understand you

—

Q. You took no bearings there, as I understand

you, to fix the exact position of the "Foster." In

indicating the position you did for Mr. Thompson

on the chart you are only placing it to the best of

your judgment from observing conditions out there ?

A. From my own observation, yes, sir.

Q. Do I understand from your former testimony,

Mr. Young, that the course marked in pencil on the
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map represents to your best judgment the position

of the "Foster" when she was stranded on the

reef? (Referring to Exhibit "H.") You have

placed her according to [153] this map or chart,

Mr. Young, on the outside of the shaded portion

marked "breakers," is that correct?

A. That is the approximate vicinity. I can't put

her right square on the mark.

Q'. According to the mark you have placed here,

one portion of that cross is opposite the, or touches

the figure 11. I will ask you if that fig-ure 11 on

the chart denotes a depth of 11 fathoms ?

A. That there denotes the depth in fathoms ; that

average figure is shown by the mark, in fathoms.

Q. Yes or no ?

Mr. THOMPSON.—He can answer any way he

wishes.

A. To the best of my knowledge it would be 11

fathoms. I said on the map the figures are shown

in fathoms, sir.

Q. I think the answer to my question is, the figure

11 does represent 11 fathoms. Is that your under-

standing of it?

A. I would not put a boat in, just because a line

touches 11 fathoms,—I would not put a boat in;

he is getting the tail end of the cross inside the 11

fathoms. (Indicating.)

Q. I said touches figure 11.

(Argument between counsel.)

A. As I said, I would not put a ship drawing

8 or 9 feet in 11 feet of water.
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The COURT.—He asked you what the figure

meant.

A. I would say that it is marked at 11 fathoms.

[154]

Mr. STANLEY.—Q. Another portion of the

cross touches or is opposite the figure 5 fathoms, is

that right I

A. Yes.

Q. The end of the line, the opposite end of the

line which touches the 11 fathoms mark is right on

the edge of this shaded portion?

A. Right there, that is. (Indicating.)

Q. And the opposite end of the line which touches

the figure 5 is also outside the shaded portion, is

it not, sir? A. I don't get your question.

Q. Is also outside the portion of the map which

is shaded, which is marked ''breakers"?

Mr. THOMPSON.—Objected to, it is not marked

"breakers." The line marked "breakers" is one

thousand yards inside of it, according to the scale on

this map.

The COURT.—Call his attention to the figure

marked
;
put your pencil on that.

Q. The point I am directing your attention to is

not on the shaded portion of the map, is it?

A. No, sir.

Q'. Now, do you wish the Coui*t to understand, in

making that cross there, that a portion of the vessel

was in a depth of 11 fathoms?

A. The cross don't mean 11 fathoms.

The COURT.—Answer the question.
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A. No, sir. [155]

Q. Do YOU wish the Court to understand that a

portion of the vessel was in a depth of five fath-

oms? A. No.

Q. Do you know, as a matter of fact, what the

depth of the water was there?

A. She was aground, ashore, there had to be a

shallow draft.

Q. Don't you know as a matter of fact that

astern of the vessel there was only seventeen feet?

A. No, I told you I did not sound it.

Q. Now, will you tell us, Mr. Young, how it was

that you came to place your cross outside the

shaded portion of this map?
Mr. THOMPSON.—I object to that; that is not

the truth; the cross is not outside the shaded por-

tion of the map ; a portion is on it
;
part of it is out-

side of it.

The COURT.—Let me look at it.

(Argument.)

Mr. STANLEY.—Q. Is that or is it not true,

that cross, a portion of it, is outside?

A. The approximate position.

The COURT.—A portion is on it and part of it

is on the shaded portion.

A. The ship was on the shore. I put her in the

position of the vessel in my opinion, from local ob-

servation that I took, where she was.

Mr. STANLEY.—Q. Then if you don't wish the

Court to [156] understand that any portion of

that vessel was on the 11 fathom depth, of 11
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fathoms, no portion was in that depth or in the

depth of 5 fathoms, will you mark particularly on

the chart where the vessel was?

A. I put it to the best of my ability; she was on

the edge of the reef.

The COURT.—Suppose you take a pencil and

make a dot where the vessel was, or a short line

indicating the vessel. Make a short line indicat-

ing the vessel, ^Ir. Young, as nearly as you can, the

best you can.

A. I do not like to change that; she is right on

the edge of the reef.

The COURT.—You can see by looking at it one

point of the cross there is at 11 fathoms, and the

other point at 5 fathoms.

A. You have to make it right inside of the two

and a quarter mark.

Mr. STANLEY.—Q. Do I understand you then,

Mr. Young, that the vessel, the "Foster" as you

saw her on the reef, was in the immediate neigh-

l)orhood of the marking of two and a quarter fath-

oms that appears on the chart?

A. Exactly. You do not have to get the fathoms

right there. (Indicating.) There might be rocks

on the outside. I put it approximately there. It

is as likely to be as shallow there as it is in there.

(Indicating.)

Q. I understand you she was in that neighbor-

hood? [157]

A. She had to be.
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Q. In the immediate neighborhood of the mark-

ing on the chart showing 21^^ fathoms?

A. In that vicinity.

Q. On the reef? A. She was on the reef.

Q. And on the shaded portion of the map.

The COURT.—That shaded portion indicates

what, the reef or breakers ?

A. Edge of the reef, sir.

Q. Is that right? A. On the edge of the reef.

Q. In the immediate neighborhood of the somid-

ings 214?

A. I would not say that. It was on the edge of

the reef, right there. (Indicating.)

Q. You have a mark across here. Will you mark

it with a dot. A. I put it there already.

Mr. STANLEY.—May I mark this with an ar-

row leading to it, and with a mark "A" at the end

of that arrow, I suggest it be put in in ink so that

it would be permanent.

The COURT.—Yes, the dot and line and arrow

and letter A, in capitals, being made in ink.

Q. Now was there anything, Mr. Young, out on

the water there, to indicate the lines (indicating)
;

this shaded portion from the sea, outside? [158]

A. The what?

Q. Anything on there that will indicate what this

shaded line means?

A. You mean buoy or mooring?

Q. Anything in the way of the appearance of the

water, breakers or anything of the kind?
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A. The breakers inside of the reef, the deep

water is blue.

The COURT.—How far ofe are the breakers?

A. Inside, not right on the edge of the reef; it

is according to the weather, sometimes there is noth-

ing there.

Q. It always breaks there, does it not, that is

upon that point, that is upon the point marked "A"
to the beach, doesn't it break at all times?

A. You cannot call it a breaker always.

Q. Don't 3^ou see the white caps and breakers at

all times ? A. A perceptible swell.

Q. With the waves curling over it?

A. It does not have to curl.

Q. Have you ever seen the time when the surf

out there, the swell out there, at some point between

point A and the beach, that there was not these

white breakers?

A. I never watched it enough right there; there

are times it is practically smooth. I could not say

it [159] did not break within the day.

Q. Isn't it a fact that the white water, the white

appearance of the water, is made by the fact that

the swell comes in and strikes the reef and the wave

curls over it? A. A reflection from the sand.

Q. I am talking about the breaker, I am not

talking about the lighter color of the water; I am
asking you about the white breakers, isn't that

caused by the swell striking on the coral and curl-

ing over it, frothing, as it were?

A. Frothy water would be a breaker.
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Q. Isn't it a fact there are always breakers be-

tween the point which has been marked "A" and

the beach, at that point?

A. I would not say always.

Q. Would you say there is a time when there are

no breakers? A. Yes.

Q. Frequent or infrequent? A. Infrequent.

Q. Very infrequent? A. Yes.

Q. Now, to which side of the Kapua channel, on

which side of the Kapua chamiel was the " Foster ''

stranded? A. What is the Kapua channel?

Q. Do you not know the Kapua channel? I

thought you [160] knew all of this country?

A. I don't have to know it by name.

Q. You say you don't know what the Kapua
channel is. I will ask you if you have ever heard

of the Kapua entrance; is not that the Makapuu
entrance ?

A. (Referring to chart.) That is what I call

the Castle channel. I took the Pacific cables

through it; I ought to knew it.

Q. Isn't it a fact, Mr. Young, that the "Foster"

was stranded on the Honolulu side as distinguished

from the Diamond Head side of that Kapua chan-

nel?

A. I claim that she was right where she is, to my
best knowledge. Mine is on the weather side, the

Diamond Head side.

The COURT.—On the Diamond Head side of

that channel?

A. The Diamond Head side.
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Q. The position you have,—on which side of the

Castle channel, what you call the Castle channel, on

the Diamond Head side or the Honolulu side, was

the "Foster" stranded?

A. To my knowledge it was on the Diamond Head
side.

Q. And as you have placed her, Mr. Young, she

w^ould have been stranded about a quarter of a mile

from that Kapua or Castle chamiel, is that right?

A. I put her to the best of my knowledge ; if the

chamiel is down in there, that is where she was.

(Indicating.)

Q. I will ask you, Mr. Yomig, if you don't mind,

to [161] use these dividers, in connection with

the scale on the chart, and tell us how far the posi-

tion you place the "Foster" was from the Kapua

or Castle channel?

A. The Kapua channel only shows by the name;

it does not show by fathoms; it does not show; it

is not a navigable channel. There is no channel

there, sir. It just shows an approximate position.

You cannot do it from a maj) like that. There is

no perceptible channel there.

Q. Does this not show the Kapua entrance?

A. There is no variation in depth. You cannot

tell whether the weather or lee side; I can't put it

on there, sir.

(Argument between counsel.)

Mr. THOMPSON.—Taking it from where the

letter "T" is, including the dark section which

shows the reef, take it out to the center of the point



306 Allen & Rohmson, Ltd., et ah, vs.

(Testimony of John A. Young.)

which Mr. Young designates as the place where the

'* Foster" was stranded.

WITNESS.—You cannot get through a channel

like that.

(Witness makes measurement on map.)

Mr. THOMPSOX.—Five hundred yards is what

it shows.

Mr. STANLEY.—Q. You testified, Mr. Young,

the other day, that the water goes from six fathoms

at the edge of what you called the edge of the reef,

down to 90 fathoms ; drops from 6 fathoms at the

edge of [162] the reef down to 90 fathoms; is

that correct?

A. From 6 to 90 direct? No, sir.

Q. Then you did not wish the Court to under-

stand it did drop suddenly in that way?

A. Well, no, sir; I was not asked that.

The COURT.—Taking the depth of 6 fathoms,

how far would you have to go before reaching a

depth of 90 fathoms, how far out?

A. I said you would have to go over a quarter of

a mile.

Q. Could you indicate, Mr. Young, the position of

the "Foster" when she was stranded, on Libel-

ant's Exhibit "G."

The COURT.—Make it with a dot or little line.

We had better wait with that until we have the

tracing.

Q. You testified, Mr. Young, the other day, that

the night was very dark, the night of April 20th

was so dark that when you got out there to the scene
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of the stranding that you were unable to see the

''Foster" from the position of the "Mikioi," is that

right? A. Yes.

The COURT.—You did see the mast, did you not,

the top of the mast?

A. Not until we started in. We asked the tug

where she was, then we started in and saw her.

Q. You say you asked the "Mikioi" where she

was?

A. Yes, sir, we wanted to know where she was,

which way she was; we knew the "Mikioi" had

ahold of her. [163]

Q. The "Mikioi" was 900 feet away from her?

A. Yes.

Q. You say when you got to the "Mikioi," a dis-

tance of 900 feet from the "Foster," you could not

see the "Foster"?

A. We asked them the position.

Q. I am asking you, when you got to the posi-

tion of the "Mikioi" you could not see her?

A. I did.

Q. Did what?

The COURT.—Could you see the "Foster" from

that position?

A. We could not.

Q. Couldn't you see her lights?

A. She had no lights, sir; her bow lights were

inshore; stern out.

Mr. THOMPSON.—I wish to offer a sectional

chart of a portion of the Island of Oahu running

from about Makapuu Point to the channel of Hono-
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lulu harbor, it being traced from H. O. chart num-

ber 5355 by Ralph Risley, Lieutenant-Commander,

U. S. Navy.

(Received in evidence and marked Libellants'

Exhibit "K")
Mr. STANLEY.—Q. Now, Mr. Yomig, will you

kindly mark on Exhibit '*K" the location of the

''Foster" when she was stranded, the location, if

you can fix it, according to the best of your recol-

lection, at the time?

The COURT.—Indicate it just by a dot, or else

make [164] a short line indicating the vessel, in-

dicating the position the vessel was lying.

A. You can hardly make it short enough for her

length.

Q. Indicate by a dot then. Take a pencil and

make a dot as near as you can remember it. Or

mark it in red ink, with an arrow pointing to it.

The COURT.—Better mark it with an arrow and

"B" so as to distinguish it from the one on the

other map.

Mr. THOMPSON.—The witness has made a red

mark on the edge of the reef, and we have a red

arrow marked "B" pointing to it, the arrow point-

ing inshore.

Mr. STANLEY.—The witness indicates a point

in the immediate vicinity of the soundings 2'4

fathoms.

Q. Right in there? A. Yes.

Q. Just what you did on the other? A. Yes.

Mr. THOMPSON.—Indicate where B is from
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the end of Kapua channel, measured and found to

be about 400 yards ; the other was five. It is about

400 yards. It is not known whether the entrance

on the other chart is the same as on this one, the

''Ent."

Mr. STANLEY.—It does not matter.

(By consent of counsel blue-print is substituted

for the tracing marked "K," and is marked Libel-

ants' Exhibit "K.") [165]

Q. Now, Mr. Yoimg has testified, I believe,—have

you not, that your firm was paid the sum of $1,130

by the Hawaiian Dredging Company, is that right ?

A. Yes, sir.

Q. What services did that payment cover?

A. Pertaining to the salvage of the "Gaylord,"

marked on my bill as "D." It is shown on the

blue one.

Q. That covered the services, Mr. Young, of

what vessels belonging to the Young Brothers?

A. It is very hard to segregate. They are all

marked.

Q. Will you do it,—

The COURT.—Answer the question to the best

of your knowledge.

A. A portion of the time on April the 21st, the

"Makaala," the "Helen," the "Louise," the "Hu-

kihuki." the "Brothers" and the "Pronto," on the

21st. Do you want to know all the way through?

Q. Take April 21st, first. What class of service,

what was the nature of the services rendered by

these boats on that date ?
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A. General tow-boat service as directed.

Q. What?
A. General launch and tow-boat service.

Q. And at what rates did j^ou compute the ser-

vices of these different vessels?

A. On that bill? (Handing witness a paper.)

Charged b^^ [166] the hour.

Q. The "Makaala," what rate was charged on

her? A. $22.50.

Q. The "Helen"? A. Fifteen.

Q. The "Louise"? A. Fifteen.

Q. The "Hukihuki"? A. Fifteen.

Q. The "Brothers"? A. Seven and a half.

Q. And the "Pronto"? A. Seven and a half.

Q. Who fixed those rates, Mr. Young?

A. I, as manager.

Q. And on what was the difference in the rate

between the "Makaale" and the "Helen" based?

A. On power and ability.

Q. And number of men emj^loyed on the boat,

too? A. Yes.

Q. On power and what?

A. Ability of the boat.

The COURT.—And the number of men em-

ployed on the respective boats also had something

to do.

Q. Were these standard charges?

A. I have no hourly standard charge at any time.

It is all according to the class of work I do.

Q. Well, do you fix the same rate of charge for

similar [167] services? A. What is that?
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Q. Do you establish one price for a particular

service? A. No, sir.

The COURT.—Do you understand the question?

A. He asked me if I charged a similar price.

Q. Do you charge the same price for the same

thing ?

A. I do not establish a flat rate; I do not work

by the hourly rate, except at times when a boat is

working off and on and in a position w^here, or on

a job where you cannot use them by the day.

Q. Take two boats that are stranded, we will say

the "Celtic Chief" and the "Foster," were they

boats performing a similar service, either towing,

pulling on a line or laying anchors, or drawing out

lines from a stranded vessel to another steamer,

would you charge the same rate to the "Celtic

Chief" as you would charge to the "Foster" for

the same kind of service?

A. All according to the position and where she is.

Q. Supposing both boats were stranded at points

between Barbara Point and Diamond Head, would

you charge the same rates?

A. There is a variation sometimes ; these are gen-

erally the rates we would work on, on any vessel,

w^hen she [168] was in trouble, w^hen ashore and

in danger of breaking up.

Q. But you state you do not always charge the

same rate for similar services for vessels that are

in trouble?

Mr. THOMPSON.—He did not say that.
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Q. In connection with a stranded vessel for lay-

ing anchors, have you a set charge?

A. I have not.

Q. Have you a fixed rate for towing on a

stranded vessel? A. No, sir.

Q. Or for taking lines between a stranded vessel

and the salving steamer?

A. It is all done in the general work ; it is accord-

ing to where she is working; as to how much I

would charge for her. It is up to me as manager,

and of course I figure out what the damage is, what

the risk is and the nature of the work.

Q. Will you tell us how you arrived at the fig-

ure of $22.50 which I take it to be per hour, for

the "Makaala"? A. By experience.

Q. Haven't you just told us, a few minutes ago,

that you figured it out?

A. That I figured it out^

(Previous answer read.) [169]

Q. You figured out what the damage is and what

the risk is and the nature of the work. Tell us

how you figured out that charge of $22.50.

A. Just by experience, general experience, the

same as any business man would figure it out.

Q. And that is all the information you are able

to give the Court as to the method of how you

would arrive at that charge?

A. I figured out what amount of work she did,

the class of work she did, fuel for the boat, and

everything considered.
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Q. All right, what was the cost of the boat, the

^'Makaala"? If you can't tell us now perhaps you

can get it from the books.

A. She cost $22,000.

Q. When? A. 1914.

Q. What was the cost of operating the *'Ma-

kaala'' per day? A. Varies.

Q. In 1923 when you performed that service,

what was the cost of operating that boat?

A. It is impossible for me to give that. How do

you know how long she is working? It is impossi-

ble to give you that.

Q. I am asking you about when she was at the

wreck? You have told us it cost $22,000. I am
asking you [170] what the daily cost of operat-

ing that boat was in 1923.

Mr. THOMPSON.—At what kind of work?

Just the fixed charges?

A. It is almost impossible to strike it. The cost

varies according to the crew and according to the

conditions.

The COURT.—In fixing your charge you did

take into consideration what it took to operate the

tug-boat ?

A. Yes, sir.

Q. We want to know what those charges were.

The COURT.—Did you knpw at that time, Mr.

Young, when you fixed the charge, that you set

forth in your bill, did you at that tinie know what

it cost you to operate the boat?

A. It could be figured out.
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The COURT.—Did you take it into considera-

tion ?

A. It was figured out, yes.

The COURT.—But cannot now give it?

A. I can't give it to jou.

Q. Have you the figTires anywhere?

A. I don't think we have.

Q. Don't you keep books'?

A. Yes, certainly.

Q. Don't they show the charges of operating?

A. In W'hich way operating? You cannot oper-

ate a steamer like you can an automobile, where

you bum so much gas, so much oil; we have wear

and tear, break [171] tow-lines, and everything

to take into consideration.

Q. Don't you keep books, Mr. Young, showing

the monthly cost of your different boats, the cost

of operating them?

The COURT.—That is, have you a special ac-

count on your books showing each particular boat?

A. The expenses of the boat, certainly, is worked

out.

Q. Will you produce this for us to-morrow in

connection with all of these boats that you have

mentioned ?

A. On an average tune, or working time like

this?

Q. Take for the first three months of 1923.

A. That is almost impossible. My boats are not

operating all the time.
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Mr. THOMPSON.—We will undertake to get

what we can.

Q. Do you keep these boats ready, or did you in

1923 keep these boats ready for service?

A. Always.

Q. Then you keep them equipped with crews?

A. I always have men on hand.

Q. You always have crews'? A. Yes.

Q. So you would be able to tell us the cost of op-

erating them, so far as the crews are concerned?

A. Yes, I always have a crew; it all varies on

the job that she is on, how you are pulling, and

everything.

Q. Does this charge vary with the danger at-

tached to the job? A. Always. [172]

Q. Did you consider the work done on the ''Fos-

ter" of a dangerous nature? A. It certainly was.

Q. In w^hat way?

A. You are alongside of booms, you are along-

side of rafts, alongside of the ship; I had to take

and dock practically every boat after the wreck.

Q. For what reason?

A. For the scarring and banging that they got.

Q. The banging on what?

A. Of your boat against the steamer or against

the boom, and lumber, alongside of the dredger.

Q. You say that your boats were banged against

the "Foster"? A. Why, certainly.

Q. How?
A. Why, by the seas. They had to haul along-

side of her. We had to get in. That is why my
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boats are so valuable. We have to go where we

are directed to.

Q. Do you mean that the sea was so bad your

tow-boats were being banged up against it?

A. I should say they were.

Q. When? A. Any time.

Q. All through the operation? A. Any time.

[173]

Q. Was this all through the operation?

A. I said any time we went in we would get

banged.

Q. Was that the condition the first day the '^Fos-

ter" was stranded there, your boats were banging

up against the ''Foster"? A. That night.

Q. She went ashore, Mr. Young, we will assume,

about 12 :15 on the night of April 20th. I ask you

if during the 24 hours from 12:15 midnight of

April 21st, or April 20th,—21st, to midnight,—to

the next midnight, succeeding, your boats were

banged up against the "Foster"? A. Yes, sir.

Q. Caused by what? A. By the sea.

Q. And that is one of the things you say you

took into account in fixing your rates for these

tow-boats of yours? A. Yes, sir.

Q. Are you not exaggerating, Mr. Young,—

I

want to be fair to you,—in saying that the sea out

there at the "Foster" the first day she was

stranded, was such as to bang your tow-boats up
against the "Foster"?

A. Can't you ask the Captain? He saw every-
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thing. Every time one of my vessels was alongside

she received a banging.

Q. A banging? [174]

A. Yes, if you want to call it.

Q. Caused by what? A. By the sea.

Q. You mean the breakers? A. Yes.

Q. The breakers banging your boats up against

the "Foster"?

A. Either the breakers or the sw^ell. Well, we
wxre not in the breakers, but before yoiu' sea

breaks it will throw^ you in and throw you out, ac-

cording to whatever—(interrupted).

Q. Didn't you testify, Mr. Young, the other day

that the rates you charged in making up this bill

of $1,110 were the rates which were charged and

which w^ere accepted by all the shipping interests

in Honolulu?

A. The reason I did not say they were aU the

same, there might be a little bit of variation or dif-

ference in the price of a boat. You were question-

ing me if I said they were not. There might be a

small variation, but that is practically always the

same rate.

Q. You will supply us with the information rela-

tive to the fixed charges of these boats?

A. Which boats?

Q. All the boats you have mentioned, in addition

to these mentioned this afternoon all other boats

whose services were chargeable for and included in

the bill which you say was paid by Allen & Robin-

son. [175]
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A. I would ask the Court what that pertains to.

I don't know. For one hour; 24 hours or what?

Q. Covering a period, say, the first three months

of the year 1923. I want the operating charges of

those boats. I also want to find out what the aver-

age earnings of those boats were during those three

months.

The COURT.—I think the request is reasonable.

Try and show us to-morrow what the average daily

and hourly cost of operating your boats was during

the first three months of 1923.

Mr. STANLEY.—And what the earnings of the

boats were diuing the same period.

Mr. THOMPSON.—I object to that; I don't

think we should be called upon to bring in the earn-

ings of every boat that operated there. The Inter-

Island Steam Navigation Company are also sal-

vors, doing the same business, and they ask us to

bring in an account of our earnings.

(Argument.)

The COURT.—In order to determine whether

the charge is reasonable we have to take into con-

sideration what it costs to operate the vessel carry-

ing it on; that would be the principal thing. I

think the question is reasonable, also, as to the

earnings.

(Argument.)

Mr. STANLEY.—We want to know the cost of

operating the boats for the first three months of

1923, and also the [176] earnings, during that



Inter-Island Steam Navigation Co., Ltd. 319

(Testimony of John A. Young.)

time, of your boats. That is the sum and sub-

stance of it.

WITNESS.—How about, may I ask you, if you

take the general work you haven't the stress of

lines.

The COURT.—There would be a difference ac-

cording to the nature of the work.

Mr. STANLEY.—We admit that the work was

extrahazardous, but we don't want to buy the boats.

A. If you will take into consideration the return-

ing of a ship to sea, for instance,

—

The COURT.—You can explain that, if your

books seem to indicate the calling for an explana-

tion. What the Court wants is all the light on this

it can get.

A. I can show a dozen bills like this rendered

and they have never been questioned.

Mr. STANLEY.—Q. You charge for the ser-

vices of the "Pronto" at seven and a half an hour.

Isn't it a fact that when the "Valdura" was on the

reef that the "Pronto" was engaged on her?

A. She might have been out once or twice.

Q. Was there any difference in the nature of the

services rendered by the "Pronto" to the "Val-

dura" than those rendered by her to the "Foster"?

A. That would have to be looked up. I would

not answer that question. Those were standard

rates.

The COURT.—As I understand it, you are not

able to answer it now? [1T7]

A. Yes, sir.
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Mr. STANLEY.—Do you know, Mr. Young, dur-

ing the time that the '' Pronto" was engaged on the

"Yaldura" that—

A. No, sir.

Q. That—you don't know that?

A. I don't remember.

Q. Do you know that for the services of the

"Pronto" while she was engaged on the"Valdura"

you charged at the rate of five dollars an hour?

A. I said I don't recollect.

Q. You will look that up too

—

The COURT.—Does that come within the first

three months of 1923?

Mr. STANLEY.—No, your Honor.

Q. When was the "Valdura" on the reef, Mr.

Young?

Mr. THOJVIPSON.-April 19, 1923.

A. The "Valdura" and the "Fairfield City" and

the "La Merced" were all within three months.

That ship did not come in at that time. They were

in May, April and June, the three vessels.

The COURT.—1923, or what year?

A. I don't know.

(Adjourned to 2 P. M. to-morrow.) [178]

Wednesday, February 18, 1925.

On Wednesday, February 18, 1925, at 2 o'clock

P. M., all i)arties being present as before, the fol-

lowing proceedings were had and testimony taken:
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JOHN A. YOUNG resumed the stand and con-

tinued his testimony as follows:

Cross-examination ( Continued)

.

(By Mr. STANLEY.)
Q. Mr. Young, when we adjourned yesterday af-

ternoon you were instructed to produce the figures

showing the cost of operating your different boats

for the three months, January, February and

March of 1923. Have you them with you?

Mr. THOMPSON.—I might say, immediately

after adjournment I took the matter up wdth the

Young Brothers. It would be impossible within

the time allotted for us to do anything of that

kind; it can be done, it can be segregated. In go-

ing over the statement I got a statement which

bears the signature of the Secretary and Treasurer

for the six months period. I don't know whether

it will contain the data Judge Stanley wants or not.

I will be very glad to have him look it over.

Mr. STANLEY.—I will examine it and v^ll call

Mr. Young on that later if necessary. It is under-

stood the costs of operating can be taken up at a

later time, after I have examined the statement.

[179]

The COURT.—Yes.
Q. I understood you yesterday, Mr. Young, to

testify that in consequence of the battering which

your tow-boats and scows and so forth received in

connection with the operations on the '' Foster,"

that you were obliged to put those boats and scows
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The COURT.—That is what you mean by saying

within your knowledge?

A. Yes.

Q. You told the Court also, did you not, that

it was the moon that had a great effect on that

change in the direction of the current ?

A. I figure the moon has the effect on it.

Q. You told the Court, did you not, that the wind

had [182] little or no effect on the current *?

A. To my loiowledge, yes.

The COURT.—When you say your knowledge,

you mean your experience and observation?

A. Yes, sir.

Q. Now, will you tell us what investigation you

have made to determine whether or not this cur-

rent changes every six hours running for one period

westerly six hours and for the next six hours east-

erly?

A. From the experience in towing scows up and

down the channel, feeling the effect of the tow be-

tween,—in going across the channel, part of the

time it is with us, and it swings and is against us.

Q. And towing from what places to what places?

A. The course from Diamond Head to Molokai is

practically due east; from Diamond Head to Mo-

lokai due east by south; it is always on that course

we are towing scows, that is where we are most of

the time working, up the weather Islands.

Q. Between Diamond Head and Molokai?

A. Yes.

Q. And is it between Diamond Head and the
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coast of Molokai that you have experienced that

changing of the current from east to west, every

six hours? A. Yes, sir.

Q. That would be then in the channel lying to

the eastward of Diamond Head, between Diamond

Head and [183] Molokai, is that right, and in the

open sea? A. Yes, sir.

Q. How far out in the open sea?

A. Across the channel.

Q. In the ocean? A. I don't know; midocean.

Q. You mean mid-channel, don't you,—you are

not hugging the shore?

A. We hug the shore when we have our tow.

Q. What course do you take?

A. It is according to the wind in the channel,

how we pull up.

Q. You mean the wind and the current?

A. Wind and current, yes; we don't strike

straight across; you would never get across.

Q. You go in a zig-zag course?

A. No, we pull to the weather side, and then go

downward.

Q. Where?

A. Pull to the weather side of the Island, where

the breeze is coming from.

Q. Which would be the weather side of the Island,

what Island?

A. This Island of Oahu; up on the weather side

of the Island.

Q. Which is the weather side of the Island with

an east trade wind blowing? [184]
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A. Above Koko Head.

The COURT.—You mean wind side"?

A. The weather side is the windward side.

Q. Do you mean from the Pali? A. No.

Q. Koko Head?

A. Right up past Koko Head, sometimes we pull

up to Makapuu Point, to get the bearing of the cur-

rent.

Q. How far out do you stand from shore?

A. We stand across.

Q. Then you do not hug the coast?

A. We do hug the coast and then stand across.

Q. While hugging the coast how far do you stand

from shore? A. In a safe towing distance.

Q. Well, what is that?

A. Sometimes after the,—sometimes half a mile

off and sometimes a mile off, all according to how

the weather is. You can't go right in along the

reef.

The COURT.—You are speaking of a northeast

wind?

A. Yes.

Q. You say you cannot go along the reef?

A. We do not get over the reef; we keep in blue

water.

Q. What water? A. Deep blue water.

Q. What depth?

A. AYe don't sound; we know. [185]

Q. You have told the Court you are familiar

with the depths of water out around Diamond Head.

Can you give us any idea what depth you are travel-
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ling over when you say you are going over deep

bhie water?

Mr. THOMPSON.—Objected to as a misstate-

ment.

The COURT.—Objection sustained.

Q. Then you mean when you do keep along the

coast you travel in water from 15 fathoms and up-

wards in depth? A. Yes, sir.

Q. Now, isn't it a fact, Mr. Young, which is well

known, that the moon has nothing whatever to do

with the direction of the currents?

Mr. THOMPSON.—Objected to as being argu-

mentative, philosophical and no such fact.

(Argument.)

The COURT.—It seems to me that is hardly a

question of a fact that is involved in this case. He
has merely spoken of his observation and experience

of this current. Whether the moon has any effect

upon it or not, that would not prevent the current

from affecting the ship.

(Argument.)

The COURT.—If he has drawn a wrong infer-

ence there it makes no difference as affects the cur-

rent. He has mentioned the fact of the current

flowing six hours one way and six hours the other,

and he thought the moon caused it. Whether the

moon or dog-star or something else [186] caused

it is immaterial. The objection will be sustained.

It is not cross-examination.

Q. Is it not a fact, Mr. Young, that the Japa-

nese current, which you say is a current that affects
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these Islands; runs steadily in a westerly direction

in the vicinity of these Islands?

A. Xot to my knowledge.

Q. You don't know that. Isn't it a fact that the

current which runs in the vicinity and around these

Islands, in the channels of these Islands, is what

is known as a part of the Japanese current which

when leaving the Japanese shore, the shore of

Japan, runs northerly and westerly across the coast

of California, and when near that coast is deflected

south by trade-winds, southwesterly by trade-winds,

and pursues a westerly course until it returns to

Japan ?

The COURT.—Do you know anything about

that?

A. Xo, sir; I have had no experience on the

Japanese coast.

The COURT.—Do you know about the Japanese

current going that way?

A. Xo, sir.

Q. Or anything of that fact? A. Xo.

Q. You do not have that knowledge?

A. Xo, sir. [187]

Q. Then, as I understand you, Mr. Young, the

result of all your observation and experience with

regard to this current is that you are satisfied that

this current runs easterly for six hours and then

changes from that over and runs westerly for the

following six hours, and so on? A. Yes, sir.

The COURT.—Isn't it possible, Mr. Young, you
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are mistaking that with the rise and fall of the

tide?

A. No, sir.

Mr. STANLEY.—Q. You said, Mr. Young, as a

result of your experience the winds have no effect

on the current?

A. I answered that I figured the current runs

:.rrespective of the winds, to my knowledge.

A. Did I understand you to testify that on one

occasion in taking a scow up towards Molokai when

there was a trade-wind blowing, you found that the

scow was driven back by the current, and that you

came back and got a tow?

A. Did I testify that in this court? Not to my
knowledge.

Q. Yes.

A. I didn't get your question.

Q. Didn't you testify that in attempting to take

a scow across to Molokai when there was a trade-

wind Ijlowing, you found you could not proceed

against the current? [188]

A. I said yes, that the "Mikiala" was trying to get

around Koko Head with a scow, going on the

weather side of the Island, and she came back be-

cause she could not hug thi'ough the current and

the wind.

Q. Were you on the scow?

A. No, the captain came in and reported, and I

sent him out; he took hold of the scow.

Mr. STANLEY.—I move all the evidence be

stricken in regard to that scow, as hearsay.
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Mr. THOMPSON.—That was on cross-exami-

nation.

(Argument.)

The COURT.—The motion to strike will be

granted on the ground that the necessity of turning

back the scow appears now to have been brought

to Mr. Young's attention by someone else, to which

he had no personal or actual knowledge.

Q. You have testified, Mr. Young, as to a trip

made with a raft some 12 feet deep, from Hono-

lulu to one of the other Islands? A. To Mala.

Q. Were you in charge of that scow?

A. No, sir.

Q. Then anything you have testified to the Court

here about that scow has been w^hat you have heard

from somebody else, is that right?

Mr. THOMPSON.—Same objection, and we

interpose another [189] objection, it now ap-

pears from counsel's own statement that this testi-

mony was elicited by counsel himself in a prelimi-

nary examination as to the qualifications of the

witness, your Honor. It is not therefore proper

cross-examination; it is no i3art of our case, no

part of our direct case, and was elicited because of

counsel's objection to Mr. Young testifying as an

expert, and was only for the purpose of clarifica-

tion.

(Argument.)

The COURT.—There was some use made of it

as to the effect of this current.

(Further argument.)
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The COURT.—I would like to be sure it is hear-

say evidence.

The COURT.—Q. You have testified, Mr. Young,

previously in this case, to having taken a raft that

was immersed some 12 feet deep in the water, from

Honolulu to Mala. Did you personally accompany

the raft on that trip?

A. No, sir.

The COURT.—From whom, if anybody, did you

derive your information as to what happened on

that trip?

Mr. THOMPSON.—We object to that as im-

proper cross-examination; there is no testimony as

to what happened on the trip.

The COURT.—He may have seen it made up.

WITNESS.—I helped make it up. [190]

(Argument.)

Mr. STANLEY.—I move that all the evidence

as to that raft, in connection with the effect of cur-

rents on it, be stricken from the record as hearsay.

(Argument.)

The COURT.—He is not in position to testify

to what occurred. If there was anything said about

what occurred on that trip it will be stricken out,

if he said nothing then of course that will not ap-

pear.

Mr. STANLEY.—I further move that all the evi-

dence given by Mr. Young as to the effect of the

current upon that raft be stricken from the rec-

ord.

The COURT.—Well, that is included. Every-
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thing he intended to say or that he did say, if he

did say anything with regard to that trip to the

effect of the current upon the raft, is stricken out.

As I say, he knew of nothing that occurred, if any-

thing did occur on that trip.

Mr. STANLEY.—Q. Did you accompany or have

you anything personally to do with the navigation

of the book of lumber or of piles to which you

testified as having been taken to Hilo, Kuhio Bay?

A. I did not accomi^any that tow. I helped make

them up and got it started.

The COURT.—You knew nothing of anything

that occurred after leaving the channel?

A. Nothing, after leaving the harbor, except from

my captain. [191]

The COURT.—I will make the same ruling in

regard to that. If he said anything it will come

out.

Q. You testified yesterday, Mr. Young, that in the

neighborhood of the position where the "Foster*'

was stranded that the water goes from a depth

of six fathoms to about 90 fathoms in a quarter of

a mile, is that right?

A. In about a quarter, to the best of my judg-

ment.

Q. Will you take the dividers, Mr. Young, and

ascertain for us how far from the position where

the "Foster" is stranded you would have to proceed

seaward before you got a depth of 90 fathoms?

A. There is no 90 fathom mark there ; the sound-

ings are 70 by 47.
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Q. You have examined that chart?

A. I put the vessel on the chart.

Q. You have examined the depths surroundiing

it? A. I looked at that map, yes.

Q. Will you use the dividers, Mr. Yomig, and

tell us how far seaward of the position where you

have placed the ''Foster" you have to go before

you would reach 40' fathoms?

A. From that mark of the ship right there it

would be right there, isn't it? (Indicating.)

Q. There is the 40 fathom line. How far is that

distance now, please?

A. Practically one thousand feet.

Mr. WILD.—Less than a quarter of a mile. [192]

Mr. STANLEY.—Which Mr. Wild says is less

than a quarter of a mile.

Q. Will you, with the same dividers, ascertain

how far you would have to go before you got 15

fathoms, seaward of where you placed the "Fos-

ter"? A. There is no 15 fathoms there.

Q. Will you state how far you would have to

go seaward before you got to 19 fathoms?

A. 19 fathoms in astern of the ship.

Q. Do you see any 19 fathoms to seaward of the

position where you placed the "Foster," and almost

directly seaward of it?

A. No, sir. That is shoreward.

Q. Will you indicate where seaward would be?

A. Right there, off shore. (Indicating.)

Q. How far would you say you would have to

go, Mr. Young, seaward, to get to a depth of 13
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fathoms; there is a mark 13, is there not, directly

seaward of the "Foster"?

A. Give me a point where the stem was.

Q. Use the bow.

A. The stern or bow.

Q. I will change the question. Will you use those

dividers and tell us how far you would have to go

seaward from the edge of the reef in close vicinity

to where you have placed the '^ Foster" before you

arrived at a sounding of 13 fathoms?

A. I meant directly astern of it. [193]

Q. Will you give us that?

A. (Witness indicates on chart.)

Mr. STANLEY.—Between 600 and 700 yards.

Mr. THOMPSON.—Yes.
The COURT.—Doesn't the map itself answer all

that?

Mr. STANLEY.—Yes, your Honor. I won't

pursue that any further.

The COURT.—I understand to get a depth of 19

or 20 fathoms you go about one-eighth of a mile.

Mr. STANLEY,—For 13 fathoms, six or seven

hundred yards.

Q. You testified yesterday, Mr. Young, in regard

to the effect of the current on a vessel, that the

deeper the vessel was in the water the greater ef-

fect the current would have on it, is that right?

A. Yes, sir.

Q. And is that greater effect caused or the result

of the vessel being heavier and therefore deeper in

the water? A. I do not understand.
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Q. I will withdraw that. You say the deeper

the vessel is in the water the greater the effect of

the current on it. You could put that in another

way, couldn't you, Mr. Young, and say the greater

the weight of the vessel and its cargo, the greater

w^ould be the effect of the current on it?

A. All according to the depth. It could be flat,

and not have near that surface.

The COURT.—Q. Isn't it a fact we gather from

ordinary [194] observation, you take a stream

of w^ater, and I take it a current w^ould not differ

from a stream of water, and a light object lying on

the surface, on top, would float just as rapidly as

the larger object that might sink deeper in the

water, only the stream is obliged to use a greater

power because it has a greater object to move,

whereas the light object on top floats equally as

rapidly but does not receive, because it is not neces-

sary for it to receive, the same force. Isn't that

true, there would be no difference between a light

object and a heavy object, that lights on the sur-

face, they would move at practically the same rate

of speed?

A. I figure the deeper they are the harder to

move.

Mr. STANLEY.—I think that is true. The

heavier the object, Mr. Young, and the deeper it

is in the water, the slower will be its speed or the

effect of the current on it in drifting it ahead, isn't

that right?

A. I understand the question. I want to get at
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that. The current has more surface to bear on it.

I can't see that it would be going any faster. I

won't say that she will go any slower by the action

of the current.

Q. That is, if you get a vessel which is empty or

in ballast, we will say, only in ballast, and put her

in a current, you get the same vessel in a current

of the same force but you have it loaded, and there-

fore [195] deeper in the water, you say that a

vessel with the same force of current would travel

just as quickly loaded as when she would be light

or just in ballast?

A. I believe I have answered that question.

The COURT.—He said it goes slower.

A. I said the current would have the same bear-

ing on it. That is how I answered it.

Q. Well, the current would affect it, but would it

cause a greater speed in a vessel when it was light

than it would when it was fully loaded?

A. I could not testify to that.

The COURT.—Isn't that a question on which we

should have somebody who has had experience and

some scientific knowledge on.

Mr. STANLEY.—I thought that was why Mr.

Young was introduced.

The COURT.—He says he does not know. It

occurred to me you take a stream of water and

throw on a light shingle on it, and a box filled with

dirt, well, the box will sink deeper in the water,

than the shingle, but wouldn't they move at the

same rate?
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Mr. STANLEY.—I think not.

Mr. STAINBACK.—The wind would have an

effect.

WITNESS.—You did not ask me about the wind.

(Argument.)

Redirect Examination. [196]

(By Mr. THOMPSON.)
Q. The first day of your cross-examination, Mr.

Young, in testifying in regard to the position of

the "Foster" after the "Mikioi" had turned her

around, you testified in regard to the kind of move-

ment that she was making, whether she was pitch-

ing as Judge Stanley put it, or rolling, and in con-

nection with that testimony you said that as she

rolled or pitched she was bound to come in. Di-

recting your attention to that particular phase of

the testimony, will you tell me what you meant

when you told Judge Stanley that with the

"Mikioi," the way the "Mikioi" had hold of her,

she was not rolling?

Mr. STANLEY.—I object to the question, as far

as it injects into it any statement of the witness

that she was bound to come in. Mr. Purdy testified

to that, not this witness.

The COURT.—I was inclined to think Mr.

Young did as well. He testified she was bound to

come in.

The COURT.—Q. Do you remember so testi-

fying?

A. Yes, sir.
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Q. What was her movement, was it fore and

aft, or was it athwartships ?

A. The sea was driving straight on, the force of

the sea would lift her, roll her, drop her and she

would take an action like this (illustrating), over.

Q. You mean roll?

A. Rolling, is athwartships ; fore and aft action.

[197]

Q. You testified yesterday on cross-examination

by Judge Stanley, in regard to the action of the

water at the particular place where the "Foster"

was on the reef. When you went out there that

night were there breakers around the "Foster"?

A. Heavy swell; breakers forward.

Q. Breakers where? A. Ahead of it.

Q. Breakers ahead of the "Foster," but a heavy

swell around it? A. Yes.

Q. I will call your attention to Exhibit "H"
which has been introduced here, and particularly

to that part of it adjacent to the place where you

have marked the "Foster," where the word "break-

ers" appears. Is that at about the i30sition where

the breakers were the night you saw the "Foster"?

A. No, sir.

Q. Where were they?

A. On the outside of the dotted,—right close to

the dotted line, could not have been inside of 18

feet, and they were breaking just ahead of her bow-

sprit.

Q. They were breaking ahead of her bowsprit?

A. Yes.
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Q. Can you point or give us an approximation on

the map of where the breakers were? [198]

A. The only way to do it would be from the

soundings.

Q. Can you do it from your recollection of the

breakers ?

A. As I say, you can only place them by the

sounding, on the map.

The COURT.—Make a mark wherever you think

that was.

A. Down in here. (Indicating.) That is in the

near vicinity.

The COURT.—I will have that identified with

the letter "C," with an arrow pointing to it; put-

ting that in in red ink. (Marking on Exhibit

**K.")

Q. When you saw her the next day did you note

then whether she was in approximately the same

position that she was on the first night that you saw

her, or w^as she closer into the breakers?

A. Practically the same place ; I took no observa-

tions.

Q. I understand. That is the best of your recol-

lection, that she was practically in the same posi-

tion? A. Yes.

Q. On the night you went out you said you went

around her stern?

A. Yes, to leeward and up to the stern.

Q. When you came around her stern the next day,

how did you,—or did you come around her stern

after the first time?
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A. Came alongside of her.

Q. During the days you were salving? [199]

A. Yes.

Q. Did you make any observation as to whether

there was more or less water at first, the first time

you came around under her stern?

A. No actual soundings; I took no soundings.

Q. You took no soundings, and you did not pay

particular attention?

A. No, sir ; I knew there was plenty of water for

the boats that I had in there.

Q. You knew there was plenty of water for your

boats. Your boats draw 11.6 is about the deepest?

A. 11.6 is the deepest, so she stayed at the end

of the tow-line, never went alongside after we

passed the line to her, the first time, to secure it.

Q. The "Foster" in a water-logged condition, was

it, drawing about 20 feet aft, so you had lots of

room?

A. Lots of room, as long at it was not breaking.

Q. When you first went out you went along her

stern ?

A. I went alongside and swung the bow out

alongside of her.

Q. You had plenty water for that maneuvering in

there? A. Yes, sir.

Q. You testified that the anchors which you set

for the Hawaiian Dredging Company were set be-

tween seventeen hundred and eighteen hundred feet

from the "Foster"? [200]

A. To my best knowledge.
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Q. You took no particular observation?

A. No.

Q. That was just a sight and a guess?

A. A guess of distance.

Q. So your observation in regard to the number

of feet of wire that the "Gaylord" might have had

out is simply more or less in the nature of a guess,

is it not? A. Yes, sir.

Q. Judge Stanley examined you in regard to the

boats that have gone on the dry-dock; was there

any particular damage or injury to any one of your

boats during the services on the "Foster"?

A. Not to the bottoms that I actually know of
;

there was no grounding.

Q. Was there any brushing or breaking up of

your rails, or anything of that kind?

A. There is always damage to the rails.

Q. Was there at this particular time?

A. I could not recall the exact pieces broken off.

Q. Where do you make repairs of that kind?

A. I keep my own carpenters, for top side work.

I do my own repairing luiderneath the water-line

of my boats, but pay the dry-dock company to haul

them.

Q. The only times you use the dry-dock is when

you make a complete overhaul of the bottom?

[201] A. Yes, sir.

Q. All the rest of the repairs are done

—

A. Through my own men.

Q. Through your own men, in your own yard?

A. Yes.



342 Allen c& Robinson, Ltd., et al., vs,

(Testimony of John A. Young.)

Q. Do you recall the "Mikioi" particularly?

A. The "Mikioi" the day after, on Wednesday,

the following Wednesday, when shifting the "Mat-

sonia" from pier 15 to pier 20, had an accident in

her engine-room, letting go her piston rod, which

caused the piston to come right out through the

engine and totally wrecking the engine equipment.

It was laid up. From that time the "Mikioi" was

laid up, completely, as a tug, from then until,—

I

think three months, or four months after that.

Q. It was after that you put the heavier engine

in? A. I had to buy a new oil engine.

Q. Do you know what caused that, negligence on

the part of the crew?

A. Not negligence, as we always keep after our

engines. It might have been the heavy pull or

stress she had been on previously.

Mr. STANLEY. — I move the last answer be

stricken as to what it might have been.

The COURT.—It appears to be a guess on the

part of the witness. The answer will be stricken

and the Court will disregard it.

Q. In regard to the prices which you charged for

the [202] work of your different boats, on the

*' Foster" job, you said that there was no particular

charge that you made covering every particular

kind of service. I will ask you whether the prices

charged the "Foster" were greater or less than

those usually charged for like services?

A. Practically the same; in some instances the
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heavier boats are more, in some instances the heav-

ier boats are less, but the smaller boats are more.

Q. How do you arrive at that?

A. According to the actual work, from my ob-

servation, going out and seeing them at work, being

performed, and the condition in the water in the

vicinity of the reef and the nature of the place, if

they are in deep water they are safer, or don't have

to handle any of the lumber, they are closer down to

the lower figures, but always in work where there

is a hard stress they are worth actually a little more

than we charge.

Q. Do you carry any insurance on your equip-

ment?

A. They will not take gasoline insurance. We
have to carry it ourselves.

Q. You have to carry your own insurance?

A. The responsibility is ours.

Q. You carry your own insurance and set aside

a certain amount yearly for that insurance?

A. Yes.

Q. Do you recall any,—Judge Stanley asked you

to [203] produce the costs on the "Valdura."

I will show you a statement and ask you if this is

a statement of the "Valdura'* costs?

A. This is a statement taken from our books, pro-

portioned to the boats that worked on it and the

amount received.

Q. That is the amount you charged for?

A. Yes, sir.
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Q. The "Valdura" was an iron steamer, wasn't

she? A. Iron steamer.

Q. A British ship, she piled up over by Barbers

Point?

A. The ''Valdura" went ashore right off Quaran-

tine Island.

Q. She was loaded with sugar, wasn't she?

A. Yes.

Q. She was subsequently taken off by the Ha-

waiian Dredging Company? A. Yes.

Q. Working in conjunction with the Inter-Island

and yourself? A. Yes.

Q. I notice in this statement you have the

''Mikioi" 195 hours at $37.50? A. Yes, sir.

Mr. STANLEY.—That is objected to. I didn't

call for any statement for the amount of pay for

the "Valdura" services. Nothing of the kind. I

asked him what rates he charged for the vessels

and named them. The rates per hour which [204]

he charged the vessel, he having testified, your

Honor, that in this case, in this instance, he charged

certain vessels ten and others fifteen dollars an

hour. I asked the witness about the "Pronto,"

one of the boats, that is charged here at seven and

a half an hour, I asked the witness if it was not

a fact that he had charged five dollars an hour,

on the "Valdura," and I asked him to let me know
and to bring here the statement of the rate charged

per hour for different boats. Mr. Thompson has

not the rates, but the number of hours worked. I

am objecting to the question, in so far as it pertains
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to the number of hours worked and the amount

paid in the "Valdura" case. My sole question was

directed to the rate per hour for these boats. The

rate is the only thing we called for, which is ma-

terial.

The COURT.—We will put it in.

Mr. STANLEY.—We object to it on the ground

it is incompetent, irrelevant and immaterial.

(Argument.)

The COURT.—It will be admittted.

Mr. STANLEY.—In so far as it shows the total

compensation paid to them?

The COURT.—That is one way of arriving at the

rate.

(Statement is received in evidence and marked

Libellants' Exhibit "L.")

Q. On that you have the ''Pronto" at $7.50, the

"Brothers" [205] at $7.50, the "Hukihuki" at

$15, the "Louise" at $15, the "Helen" at $15.00,

the "Makaala" at $22.50 and the "Mikiala" at

$30, and the "Mikioi" at $37.50? A. Yes, sir.

Q. That is the rate you charged, on the "Foster,"

approximately, isn't it, Mr. Young? A. Yes, sir.

Q. Major Stainback is a little mixed-up on the

current. If you will permit me, I will see if we

can straighten it out. In speaking of this current,

Mr. Young, which I told you was locally designated

as the Japanese current, am I correct in the

assumption that the CTirrent breaks around Dia-

mond Head?

A. In other words, this current is from east to
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west. (Indicating.) There is no effect of the cur-

rent up in here, at Maunalua or Waialae Bay. It

strikes in from the eastward, then strikes on off

the land, right off Koko Head. (Indicating on

map.)

Q. There is no effect upon Waialae Bay ?

A. No, it has no set in there.

Q. Do you know where it comes from originally,

which way does it originally come?

A. I have been in a vessel off Barbers Point,

bucking it for six hours without moving, and I have

met it practically from the land-head in there, on

Oahu, on the lee side, to Molokai, on the lee side.

(Indicating.)

Q. That has been a current moving both east and

west? A. Yes. [206]

Q. In the "Valdura" case, in taking some deposi-

tions, the captain testified in regard to this current,

which you are now speaking of, and he made the

observation that it split around Diamond Head,

part of it coming in easterly, in an easterly direc-

tion, part of it going in a westerly direction, from

the point where it splits ; is that your observation ?

Mr. STANLEY.—That is objected to as incompe-

tent, irrelevant, immaterial and improper.

The COURT.—I think the objection is weU
taken. It will be sustained.

Q. I will ask you, Mr. Young, have you ever

noticed whether or not this current breaks one way
on the easterly side of Diamond Head and another

way on the westerly side of Diamond Head.
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The COURT.—At the same time?

A. Running east and west at the same time?

The COURT.—Running easterly on one side of

the Head and westerly on the other?

A. I have never encountered that.

Recross-examination.

(By Mr. STANLEY.)
Q. Mr. Young, you testified that on the night that

you first visited the "Foster," which was about

half-past one on the morning of April 21st, the

breakers were right ahead of her bowsprit; is that

right?

A. To my best recollection. [207]

Q. That is what you said, didn't you? A. Yes.

Q. When you meant right ahead of her bowsprit,

Mr. Young, what distance have you in mind?

A. Very, practically,—very close in, but I cannot

give you it in feet.

Q. You cannot give it?

A. Not in feet. They were visible.

Q. Visible right ahead?

A. And you could hear them.

Q. Visible and you could hear them, right ahead

of the bowsprit?

A. Right ahead of the vessel.

The COURT.—Very near to it?

A. Very close in.

Mr. STANLEY.—Q. Li marking the point '^C"

on Exhibit "K," Mr. Young, you do not pretend to

make any particular distance from the mark C to

the mark B, do you?
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A. It is impossible. You cannot place the ship.

You were asking for data on the boats on the

dry-dock for the three months. Is that only work

done on the bottoms or work done on the top, sides,

and bottom?

Mr. STANLEY.—You testified, Mr. Young, you

had to put the boats in the dry-dock?

A. To my best recollection.

Q. You have testified that in consequence of the

damage sustained, the pounding they got, they

were battered out there and you had to put the

vessels in the dry-dock [208] of the Inter-Island

and I have asked you

—

Mr. THOMPSON.—That is not true.

WITNESS.—I want to be straight. I testified

that nothing grounded.

Mr. THOMPSON.—Just what do you call for?

Mr. STANLEY.—I call for all charges for dry-

docking paid to the Inter-Island Company, for dry-

docking any of his tow-boats within a period of

three months immediately following the stranding,

which was on April 20th, 1923, with the names of

the boats.

WITNESS.—That is only the Inter-Island?

Mr. STANLEY.—Yes.
WITNESS.—All right.

(Witness excused.) [209]
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TESTIMONY OF LEWIS HARRY UNDER-
WOOD, FOR LIBELLANTS.

LEWIS HARRY UNDERWOOD, called and

sworn as a witness for the libellants, testified as

follows

:

Direct Examination.

(By Mr. WILD.)

Q. Please state your full name,

A. Lewis Harry Underwood.

Q. You are manager of Allen & Robinson

Limited? A. Yes.

Q. How long have you been manager of Allen

& Robinson?

A. Since December 1st, 1917, I think.

Q. And prior to that were you engaged in the

lumber business? A. Yes.

Q. Here in Honolulu? A. Yes.

Q. With Lewers & Cooke? A. Yes.

Q. How long have you been engaged in the lum-

ber business in Honolulu? A. Since 1901.

Q. And during that period of time has it been

part of your duty to study and Ivnow the value

of lumber in the Territory of Hawaii and other

places where you purchase lumber? A. Yes.

Q. And it has been part of your duties to be

familiar with the measurements of lumber? [210]

A. Yes.

Q. And the scaling of lumber and the valuation

of lumber, and so forth? A. Yes.

The COURT.—That I presume includes the

various qualities of lumber?
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A. Yes.

Mr. STANLEY.—We admit that Mr. Under-

wood knows all about lumber.

Mr. WILD.—Q. Did you prepare a statement of

the lumber which was included as cargo on the

schooner "Mary E. Foster" and that was on the

*' Foster" when she ran aground on April 20,

1923? A. Yes.

Q. Have you that list with you? A. Yes.

Q. The original? A. Yes.

Mr. STANLEY.—I know if Mr. Underwood

prepares anything it is done in bona fides.

The COURT.—You admit that it is correct?

Mr. STANLEY.—I would not question it.

Mr. WILD.—Q'. At my request you prepared

this statement, which is to show the invoice price

of the deck cargo, the invoice price of the under-

deck cargo, and the tally of those two cargos, that

is the deck cargo and the under-deck cargo, then

the quantity of lumber, that is the tally, and the

cost of the lumber which was [211] recovered of

the deck cargo and was in good condition, that

which was broken or had chafed edges, and that

which was lost of the deck cargo; then the state-

ment of the sale and the amount received from
the under-deck cargo, is that correct?

The COURT.—Of all the lumber, the good and
bad as well?

Mr. WILD.—Yes, your Honor.

Q. This statement, Mr. Underwood, contains all

those things mentioned?
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A. Yes, it does. I was a little bit in doubt as

to the sale. It shows on the last sheet.

Q. This shows the invoice or amount you re-

ceived from all of it, the good lumber as well as

the bad lumber?

A. No, it does not state the amount we received

for the good lumber.

Mr. STANLEY.—I take it that would be just

the same as if there wasn't any wreck at all. It

was just taken in the Imnber-yards and disposed

of in the ordinary course of trade.

Mr. WILD.—Yes, except for the additional ex-

pense of bringing it in. The only thing we are

making a claim for is the lumber which was lost in

the upper-deck cargo, and the difference between

the purchase price of the under-deck cargo and

the amount realized from the sale of the under-

deck cargo.

The COURT.—You contend that was damaged.

[212]

Mr. WILD.—Yes. I don't think there will be

any dispute on that.

Mr. STANLEY.—I think you lost some lumber

there.

WITNESS.—It was never really tallied; just a

ground-up mass.

Q. This statement, Mr. Underwood, is a correct

statement of those various things that I have asked

you about? A. Yes.

Mr. WILD.—We ask at this time that the state-

ment may be received in evidence.
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Mr. STANLEY.—No objection.

The COURT.—It may be received.

(Statement received and marked as Libellants'

Exhibit "M.")

Q. Now, as to the under-deck cargo, what was

done with that, Mr. Underwood ?

A. It was sold at public auction.

The COURT.—Did it include the entire under-

deck cargo?

Mr. WILD.—Yes.
WITNESS.—All that was recovered. We sold

at public auction all that we got; whether we got

it all or not we do not know.

Q. And the amount that was received from the

sale at public auction, of all that was recovered, is

correctly tabulated in that statement? A. Yes.

Q. That is included in Libellants' Exhibit "M"?
A. Yes, that is on page 10. [213]

Q. And was this cargo of lumber insured?

A. Yes.

Q. And what amount did you pay on account of

the insurance premiums for this cargo of lumber?

A. I cannot give you the amount without refer-

ring to the notes.

Q. Have you notes which you made at the time?

A. The cost of insuring the cargo was $247.82.

Q. Have you acted in anywise for the owners of

the "Mary E. Foster"? A. Yes, sir.

Q. And have you been acting as owners' agents,

on behalf of Allen & Robinson?



Inter-Island Steam Navigation Co., Ltd. 353

(Testimony of Lewis Harry Underwood.)

A. Allen & Robinson have been acting on behalf

of all the owners of the vessel.

Q. When you say Allen & Robinson, you have

been the active person in charge of that matter?

A. Yes, sir.

Q. Are you acquainted or do you know the

freight, the gross weight, that was to have been

paid had this voyage been completed for the use

of the "Mary E. Foster"?

A. I could give you the exact amount by again

referring to those notes.

Q. At my request you have made up a statement

showing all freight, gross freight, for the voyage,

and showing the estimated time it would have

taken this same crew to have unloaded the cargo?

[214] A. Yes.

Q. And this is that statement ?

A. Yes, sir.

The COURT.—Inasmuch as the crew did not

unload the vessel would that be involved?

]\Ir. WILD.—We charge if there is a damage

there would be a claim against the libelee. That

damage is the gross freight minus additional ex-

pense that the owner would be put to to have

earned the freight. It is minus the amount which

he would still have to pay if there had been no

accident, to bring that cargo in and unload it.

The COURT.—Yes, I see.

Mr. WILD.—At this time, may it please the

Court, we will ask that this statement the witness

has identified be received in evidence, to show the
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freight earned, minus the additional charge that

would have been made against the ship or the

owners of the ship by way of wages to crew.

The COURT.—Very well, it will be received.

(Statement received in evidence and marked

Libellants' Exhibit "N.")

Mr. WILD.—This statement that has now been

received in evidence shows a net amount of freight

of 11,451.24. That is the net amount.

Mr. STANLEY.—What is the gross?

Mr. WILD.—$11,966. This is for the expenses

from the [215] 20th on. These are the ex-

penses after the accident that would have been

necessary if the boat had not been sunk or

stranded.

Q. Did you prepare at my request, Mr. Under-

wood, a statement of the crew, showing the amount,

the number of the men and the wages earned by

each, and the expenses of the owners in connection

with that crew from April 20, 1923, to the time the

crew was discharged? A. Yes.

Q. Do you know of your own knowledge where

this crew was taken aboard. You don't laiow that,

or do you know that?

A. I think I could say that I do know it.

Q. From? A. From the ship's papers.

Q. And this statement that I am showing you,

is that a statement that you have prepared?

A. Yes.

Q. And that is a correct and accurate statement
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of the various items which I mentioned a moment

ago to you, in identifying this paper? A. Yes.

Mr. WILD.—I ask at this time that this be ad-

mitted in evidence.

Mr. STANLEY.—I object to this, if the Court

please, on the ground that it shows it is in con-

nection with [216] wages and so forth up to

May 24, 1923, that is a month after the accident.

I do not see what we have to do wdth those.

Mr. WILD.—Your Honor, as I understand the

matter, these seamen were shipped for the round

trip voyage from Bellingham, Washington , to

Honolulu and return. If the vessel is destroyed

during the trip the person who employs the sea-

men must pay the cost and expenses of their

return to the port from whence they shipped,

unless they want to sign off without that, to pay
their wages for a reasonable time after the loss of

the ship in view of the owner's breach of con-

tract, of nonemployment.

The COURT.—Involving the reasonably neces-

sary time for their return.

Mr. WILD.—We offer to connect up with the

testimony of the captain of the schooner, to show
the necessity of this particular charge because of

these particular facts.

The COURT.—Would that take to the 24th of

May?
Mr. WILD.—They were employed in the work

in and about the boat in Honolulu. We will show
by the testimony of Captain Gronvald they were
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also held over so that depositions could be taken,

as we claim by the negligence of the libelee. They

were then given the amount of money necessary

to take them back to Bellingham, Washington.

1217]

The COURT.—Wages to what date?

Mr. WILD.—The 24th of May, or a month and

four days after the accident. So that wages are

charged for 34 days after the accident, and this

additional expense. We will offer to connect all

that up by proper evidence. It seems to me if we

do not connect it up, out it goes.

Mr. STANLEY.—On the understanding that

your Honor is not passing at this time on the

propriety of this charge, we have no objection to

the statement going in.

Mr. THOMPSON.—That is fair in regard to

the sailors' wages, carrying them through to May
24th, and we offer to prove that that was a rea-

sonable, just and necessary settlement with them,

under the law, in regard to returning them to

Bellingham.

The COURT.—I suppose it would be important

to show how long it would take for them to return.

I understand that would have taken them until

about the 24th of May, for them to have returned,

and that that is for the expenses and wages.

Mr. THOMPSON.—Yes, your Honor, we paid

them off on that basis.

The COURT.—It will be received.
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(Statement received and marked Libellants'

Exhibit *'0.")

Mr. WILD.—This shows an expenditure on ac-

count of the wages and for expenses for the crew,

passenger fare to [218] return, in all totalling

the sum of $2,864.

The COURT.—They were discharged here, and

possibly did not ask to be taken back.

Mr. WILD.—They demanded to be taken back,

and their fares back were paid as shown in that

statement,

Q. Mr. Underwood, the amount which is stated

in that invoice or in that first exhibit "M" as the

amount or invoice value of this cargo, some thirty-

six thousand, has that amount been paid?

A. Yes.

Q. And do you have a voucher there showing the

payment? A. Yes.

Q. May I have that voucher.

Allen & Robinson has purchased this cargo.

We are going to claim interest on the money paid,

and we must show the payment. We are going

to claim interest on all these pa>Tnents after we
have made them.

The COURT.—You contend that the libellants

have paid this thirty-six thousand dollars?

Mr. WILD.—Yes, and that they are entitled to

interest from the date they paid it. This instru-

ment, produced at my request, shows the payment.

The COURT.—If the insurers have paid this

money there would be no interest?
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Mr. WILD.—The insurer steps into the shoes

of the cargo owner.

(Argiunent.)

Mr. THOMPSON.—There is no element of that

in this case. [219]

Mr. WILD.—Q. And this receipt which I

showed you is a receipt showing the payment by

respondent of the cargo which was on the "Mary

E. Foster" at the time she was wrecked on May

20, 1923?

A. Yes, sir.

Mr. WILD.—We ask that that be received in

evidence. The receipt shows the payment.

The COURT.—It will be received.

(Document received and marked Libellants'

Exhibit "P.")

The COURT.—This is for the purpose of laying

a basis for the claim for interest?

Mr. WILD.—Yes, sir.

Mr. STANLEY.—In order to save the record

we will admit,—if we admit that on the 14th of

May, 1923, Allen & Robinson paid that bill rep-

resented in Schedule "C."

The COURT.—If that answers the purpose.

Possibly, though, it might help to clarify things.

I think paper evidence is easier remembered, and

as it has been introduced in evidence it will be

received.

Mr. WILD.—Q. Has Allen & Robinson for any

of the other libellants in this case, or have Allen

& Robinson on behalf of the libellants, made any
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pajTTient to the Hawaiian Dredging Company on

behalf of a salvage charge?

A. Yes.

Q. You have a receipt for that showing the pay-

ment, have you? [220]

A. I haven't one with me.

Q. Do you remember the date of that payment?

A. No.

The COURT.—That can be brought at some

later time.

Mr. THOMPSON.—The judgment was satisfied

in this court on the 9th day of February, 1925;

the amount is nine thousand dollars.

The COURT.—Then I understand we have both

the amount and the date now.

Mr. WILD.—Q. And you paid a bill to Young

Brothers for |5,890 on account of the services

rendered in connection with getting the lumber off

the "Foster," and services rendered at that time?

A. Yes.

Q. Do you have that receipt with you?

A. Yes.

Q. And this is the document to which you re-

ferred as the receipt? A. Yes.

Q. That correctly shows the time when that

amount was paid? A. Yes, sir.

Mr. WILD.—We offer in evidence at this time,

may it please the Court, receipt from Young

Brothers for $5,880, marked paid June 6, 1923.

Mr. STANLEY.—We have no objection to the

document being admitted as proof of the payment
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of the amount, without prejudicing our right to

object to the reasonableness [221] of it.

The COURT.—It will be received.

(Receipt from Young Brothers received in evi-

dence and marked Libellants' Exhibit "Q.")

Q. Did you pay another bill to Young Brothers

on behalf of the libellants for shifting the vessel

from pier 2 to the dry-dock, to Young Brothers'?

A. Yes, sir.

Q. Is that the $23.25 bill?

A. Yes, that is correct.

Q. You identify that? A. Yes.

Mr. STANLEY.—We will admit that. We ad-

mit that on May 14, 1923, that Allen & Robinson,

Limited, as agent for the owners of the ship and

cargo, paid the Young Brothers $23.25, the charge

being for shifting the schooner "Mary E. Foster"

to dry-dock 1 from Pier 2, and for launch standing

by the "Mary E. Foster," the work being done

May 14th, the bill paid on June 26, 1923.

Mr. WILD.—At this time, Judge Stanley, I want

to call upon you to admit the payment of a bill to

the Inter-Island Steam Navigation Company for

use of the floating dry-dock in the sum of four

thousand dollars, and admit that that charge is a

reasonable charge for the services that was ren-

dered. I have the bill here. [222]

Mr. STANLEY.—Yes.
Mr. WILD.—And that payment was made by

libellants or some of them June 23, 1923. I am
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asking you to go further and admit that that is a

reasonable charge. That is made by the libellee.

Mr. STANLEY.—Oh, sure.

Mr. WILD.—This is for four thousand dollars,

paid June 23, 1923, to the Inter-Island Steam Navi-

gation Company, Limited, and they admit the rea-

sonableness of that charge, as I understand it.

Mr. STANLEY.—We admit it.

Mr. WILD.—Showing you two other bills from

the Inter-Island, one in the amount of three hun-

dred dollars, and one in the amount of $151.02,

both marked paid June 23, 1923, I will ask you to

admit that the libellants or some of them have

made pa\^Tient on those bills, and that that is a

reasonable sum for the services or materials, and

that payment was made on the date as shown.

Mr. STANLEY.—Yes, we admit that.

(Whereupon an adjournment was taken until 2

P. M. February 19, 1925.) [223]

Thursday, February 19, 1925, 2 o'clock P. M.

On Thursday, February 19, 1925, at 2 o'clock

P. M., all parties being present as before, the fol-

lowing further proceedings were had and testimony

taken, to wit:

(Mr. Lewis H. Underwood was temporarily ex-

cused.)



362 Allen cC- Rohmson, Ltd., et al., vs.

TESTIMONY OF JOHN A. YOUNG, FOR
LIBELLANTS (RECALLED).

JOHN A. YOUNG was recalled as a witness on

behalf of the libellants and testified as follows

:

Direct Examination.

(By Mr. THOMPSON.)
Q. Mr. Young, Judge Stanley asked you to pro-

duce a statement of any repairs made on your

boats during the three months from April?

A. Yes, sir.

Q. By the Honolulu Floating Dry Dock Com-

pany? A. Yes.

Q. I will show you some statements which you

brought in here; are these the statements showing

it?

A. That is a true copy of the bills rendered to

Young Brothers and paid, from the file in our

office, against my boats.

The COURT.—During the three months ?

A. From April.

Q. To when? A. To the end of July.

Cross-examination. [224]

(By Mr. STANLEY.)

Q. The statement you have produced, Mr. Young,

shows, does it not, that no work was done to any

of your tow-boats subsequent to April 20, 1923, and

prior to June 18, 1923, some two months later?

A. It shows that here, but that is very easily ex-
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plained. On the second day after the "Mary E. Fos-

ter" was released from the reef, the "Mikioi," my
powerful tug, was completely put out of commis-

sion by an explosion in her engine, and to carry on

the general work of the harbor it necessitated that

I should keep everything that I had running until

I could get some relief or a time when I could

haul. These boats were hauled as soon as possible,

because they were on a hard job, and I would not

care to let them go over.

The COURT.—These items, does it show the date

when it was paid, or the date when they were there ?

WITNESS.—Judge, in my work,—this bill here

is for the dry-docking. My own carpenters and

men do the repairing.

Mr. STANLEY.—At this place,—do these bills

then show the dates when your boats were put on

the Honolulu dry-dock ?

A. These bills show the dates they were on ; when

they were launched.

Q. And when they were put on. Does that state-

ment show the dates when the Honolulu dry-dock

took your [225] boats?

A. I answered your question.

Q. State it again.

Mr. THOMPSON.—Objected to.

The COURT.—He aswered it directly, but added

something to it.

WITNESS.—I said when it went on and when

it came off.

Mr. STANLEY.—Q. Will you look at that state-
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ment and tell me when it was, from that statement,

when it was the first of your tugs or boats went on

the Honolulu dry-dock, subsequent to April 20, 1923 ?

The COURT.—Observe the question.

A. June 18th. I was requested to bring bills for

three months, from the time she was grounded until

afterwards. I brought the copy from my files. I

done exactly as you asked me.

Q. This shows, does it not, the first boat that

went on the Honolulu dry-dock subsequent to April

20, 1923, was the tug "Helen"?

A. I believe so, on the statement.

The COURT.—Is that correct?

A. Yes, sir.

Mr. STANLEY.—Q. It also shows, does it not,

that no work was done by the dry-dock,—when I

say dry-dock I mean and refer to the dry-dock

operated by the Inter-Island Steam Navigation

Company, on the tug "Mikioi," prior to June 25,

1923, and that she did not [226] go on the dry-

dock until July 2, 1923 ?

A. It shows that. She was out of commission.

The tug boat was out of commission, and we were

working on the engine. When we had time we dry-

docked her.

Q. How do you know that the "Mikioi" was out

of commission?

A. The engine was totally destroyed two days

after the vessel came off the reef. I do not believe

I could move her without the engine.

Q. What was the nature of the injury to the
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engine which occurred two days after the opera-

tions on the '^ Foster"?

A. One of the pistons let go, the piston rod; took

out the head, broke the crank shaft, totally destroy-

ing the engine.

The COURT.—Has that any bearing on the ques-

tion before the Court ? Are we concerned with any

repairs that were made necessary by some other

cause than bumping against the '^Foster"?

Mr. THOMPvSON.—The ^'Mikioi" was towing

seaward.

(Argument.)

Mr. STANLEY.—Q. What work was the "Mi-

kioi" engaged in at the time the piston blew out?

A. Shifting the steamer "Matsonia."

Q. Belonging to the Matson Steam Navigation

Company? A. Yes, sir.

Q. And do I understand you that as a result of

the [227] injury at that time the ''Mikioi" was

put out of commission for several months?

A. Until a new engine was installed, yes, sir.

Mr. STANLEY.—I offer this in evidence, if the

Court please.

Mr. THOMPSON.—No objection.

(Statement is received in evidence and marked

Libellee's Exhibit I.)

Mr. THOMPSON.—That is all.

Mr. STANLEY.—In answer to my request that

Mr. Young produce a statement of the operating

expenses of the different boats employed on the

"Foster" for a period covering three months, the
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first three months of the year, counsel produced,

not in answer to that request, but hoping to meet

the request, a statement of the assets and liabilities

of Young Brothers Company for the six months

ending June 20, 1923.

Mr. THOMPSON.—And earnings.

Mr. STANLEY.—I would say that this is all

right so far as it goes, but it does not contain or

give the information I called for, and therefore I

would ask that that information be produced.

Mr. THOMPSON.—Well, give me back the other

then.

(Mr. Stanley returns the paper.)

Mr. THOMPSON.—Now, your Honor, we will do

the best we can to give the information. There is

no authority of law for counsel to call upon a wit-

ness who takes the stand in [228] a case, not

his own case, but under subpoena in a case of some-

body else, to be placed to any unusual or unreason-

able hardship in regard to bringing matters into

court. Counsel has a perfect right to subpoena

for it. We are going to do all we can to be agree-

able; on the other hand, we are not going to call

upon Mr. Young, which we have no right to do, to

bring data into court which he cannot furnish us.

Counsel has a way of reaching it, he can subpoena

the Young Brothers to bring in anything they have,

and they can come in and offer that and he can

make his own computations.

The COURT.—With that understanding it will

rest for the present.
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Mr. THOMPSON.—Counsel should understand

I am not going to put Mr. Young to any undue

hardship.

(Counsel argue on this matter.)

Mr. STANLEY.—Do I understand you, Mr.

Young, that all your other boats mentioned in this

statement, which you have brought with you to-day,

which is marked Libellants' Exhibit ''I," were also

out of commission between the time of the accident

and up to the time when they went on the dry-dock ?

Mr. THOMPSON.—I object to the form of the

question. Mr. Young cannot tell whether he un-

derstands him when he makes a statement.

The COURT.—The objection will be overruled.

A. I do not understand the question, sir.

Q. Is it a fact, Mr. Young, that the other

boats, [229] the names of which are given in this

statement, which is bi-oug:ht into court by you to-

day, now marked Exhibit "I," were also out of

commission for the time following the accident and

up to the dates on which they were put on the dry-

dock? A. You mean,—it is not clear.

(Last question read by the reporter.)

The COURT.—I suppose you mean by the ac-

cident, the time the "Foster" went on the reef.

WITNESS.—I never stated there was anything

else out of commission. Your strict instructions,

—

my instructions which I followed, from the Judge,

to the best of my ability,

—

The COURT.— (Interrupting.) Your answer is,
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the others were not out of commission, only the one

boat?

A. Yes.

Mr. THOMPSON.—Before the witness leaves the

stand may we have a ruling in regard to whether

he can testify as to the attitude of the sailors when

he went alongside. You were to take that under

advisement.

The COURT.—There was an objection to the

question. The question, as I recall it, was whether

or not the sailors aboard the ** Foster," at the time

he approached the "Foster," showed signs of fear.

The objection will be sustained.

(Argument.)

The COURT.—I do feel this is clearly imma-

terial. The [230] ruling of the Court will stand.

It has no bearing whatever upon the injury, be-

cause the injuries were physically susceptible of ob-

servation by anyone that would look at them; it

did not require the exhibition of fear, on anybody

aboard, to show the actual physical injury to the

boat.

Mr. THOMPSON.—Exception.

Now, we offer to prove that on the night of the

stranding and at the time the "Mikiala" went out

and was astern of the "Foster," some time after

one o'clock on the morning of the 21st, that the

sailors and seamen on board the ship were in a

panic-stricken condition, and threw some of their

dunnage toward the tug that missed the tug and
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went to sea, and themselves jumped on board the

tug, trying to get away from the ship.

The COURT.—The question was, did they show

signs of fear. I see no reason why the Court should

change the ruling.

Mr. THOMPSON.—To which we respectfully

except.

(Witness excused.) [231]

TESTIMONY OF LEWIS HARRY UNDER-
WOOD, FOR LIBELLANTS (RECALLED).

LEWIS HARRY UNDERWOOD resumed the

stand and testified as follows:

Direct Examination (Continued).

(By Mr. WILD.)

Q. Calling your attention to Exhibit "M," which

is already in evidence, and being a statement of the

cargo and so forth aboard the *^Mary E. Foster"

at the date of the stranding, and of the accident,

I will call your attention to an item headed "Cost,"

—that is on pages 1, 2—the right-hand column,

item, head, costs,—4, 5, 6, 8,—that is all. I will

ask you if that word cost means market value at the

point of shipment? A. Yes.

Q. So that the total market value at the point

of shipment as shown by this exhibit of the cargo

is summarized at page 3, an3 is, or was, $36,235.34,

is that correct? That is the total market value, as

shown on page 3?
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A. That is the total market value, excluding that

one item. (Indicating.) I understood you to say,

at the point of shipment.

Q. But you had to pay exchange? A. Yes.

Q. And that would be at Bellingham, Washing-

ton?

A. Yes, alongside the vessel; within reach of the

vessel's tackles.

Q. And loaded thereafter by the vessel's crew?

[232] A. Yes.

Q. Is this correct, that when this lumber was

shipped, or purchased up there, the seller of the

lumber delivered it alongside the vessel so that

it could be reached by ship's tackle? A. Yes.

Q. And that the rest of the loading was done by

the ship's crew? A. Yes, sir.

Q. What would be the market value of that cargo

in Honolulu?

Mr. STANLEY.—We object to that as incom-

petent, irrelevant and immaterial, and forming no

basis of value or no basis for computation of dam-

ages in this case.

The COURT.—If it was a loss, what was the loss,

the purchase price ?

Mr. STANLEY.—The market value at the place

of shipment, the authorities are unanimous.

(Argument.)

The COURT.—The objection will be overruled.

(Further argument.)

The COURT.—I would like to have authorities

submitted on that question.
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Mr. WILD.—If we may be permitted, over Judge

Stanlej^'s objection, we would like to put in our

evidence concerning what would have been the

market value of [233] this cargo in Honolulu.

At the conclusion of this case it is essential that we

brief both the law and the facts for your Honor,

under the admiralty rules, and at such time and

upon such briefs, your Honor will determine which

is the correct rule to follow, which is the just rule

in this particular case.

Mr. STANLEY.—If it is of any assistance to

your Honor, I will consent to that.

The COURT.—Let the evidence go in, subject to

a future ruling. I do not want to be understood as

deciding it at this time. Let the evidence go in.

(Argument.)

The COURT.—I think I was right in my ruling

on the question as to the sailors being scared; as

to the value of the lumber here, I will let that go

in. Under Mr. Thompson's rule there seems to be

a question of just what authority the judge has in

an admiralty case, and I will ask both sides to cite

authorities on the question of authority of the

Judge in admiralty cases of this sort. You may

go ahead. The Court will not rule at the present

time.

Mr. STANLEY.—It is understood that all evi-

dence as to the value of the cargo, of the "Foster,"

at this port, that any evidence that may be intro-

duced now as to the value of that cargo of the



372 Allen & Robinson, Ltd., et al., vs.

(Testimony of Lewis Harn^ Underwood.)

"Foster" at [234] this port is taken subject to

our objection.

The COURT.—Yes, that is our understanding.

Mr. WILD.—I think in order to clarify the issue

it possibly would be advisable for us to submit a

schedule of the market value, and diminution of

market value, in Honolulu.

The COURT.—Have you it in a statement?

Mr. WILD.—I do not have it prepared now, but

I will by the next hearing.

Mr. STANLEY.—In other words, you propose to

prepare a statement in reference to the values, em-

bodying the evidence that Mr. Underwood would

otherwise give orally?

Mr. WILD.—Yes, so that you can object to the

only thing in toto. It will be convenient to your

Honor in making a ruling.

Q. Did you see the "Mary E. Foster" as she lay

on the reef? A. Yes, sir.

Q. For the four days, April 20th to 24th, or only

part of that time?

A. Part of the time; I was not out there all the

time.

Q. Did you see her when she was put on the dry-

dock? Did you see her when she was brought into

the harbor?

A. I saw her on the dry-dock, just prior to the

time she w^as floated ; after the cargo was taken out.

I left here for the mainland before she was docked.

[235]
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Q. Before she was put in dry-dock?

A. Before she was put in dry-dock, and I re-

turned here before she was floated.

Q. And did you see the condition of the under-

deck cargo that was on the "Foster" and that was

taken out?

A. I saw it after it was taken out, and before

it was sold; it w^as away from the "Foster" when

I saw it.

Q. Will 3"0u describe the condition of the under-

deck cargo?

A. Yes, it was badly discolored, pretty well

sprinkled with ground coral, more or less chafed.

The COURT.—What?
A. Chafed.

Q. Were there any broken or split boards?

A. Yes, a great deal of broken and split boards;

I think that description about covers it.

Q. To what extent, just a few boards?

A. In making this statement I meant the entire

under-deck cargo was in that condition.

Q. Were there particles of coral and shells

w^orked into this under-deck cargo?

A. Particles of sand and coral.

The COURT.—Was that the entire under-deck

cargo or just a portion of the lower cargo?

A. It had worked all through the cargo, appar-

ently; I could not say that every plank or piece

in that [236] under-deck cargo was disfigured.

Mr. WILD.—Q. You have had experience in

running wood through machinery of various sorts,
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planing machinery, band-saws, and one thing an-

other?

A. Yes.

Q. Does Allen & Robinson maintain a plant to

do mill work? A. Yes.

Q. What w^ould you have to sa}^ as to the condi-

tion of this, as to the possibility of putting it

through the mill, making finished lumber out of

it, or anything of that sort?

A. The condition that lumber was in, we cer-

tainly would not have run it through our mill, on

account of the coral and sand that w^as ground into

it.

Q. So that the fact of the matter is, the utility

of that lumber was limited to merely rough lum-

ber?

(Objected to as leading. Withdrawn.)

Q. I will ask you then to express your idea of

the condition of the cargo as to its utility on ac-

count of any kind of service, after it was brought

ashore,—I mean the under-deck cargo?

The COURT.—For what purpose could it be

used?

Mr. WILD.—Yes, for what purpose could it be

used.

A. It could be used for rough construction work,

undoubtedly.

The COURT.—Q. What about a carpenter using

saws on it, [237] would that be a factor or not,

sawing those rough boards, or would that make

any difference?
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A. It would make it this difference, from our

point of view, we would not have put it through

our mill, either the planer or saw\

The COURT.—You are talking of using it as

rough lumber. It w^ould have to be sawed, even

for a fence or any purpose, rough lumber w^ould

have to be saw^ed before it could be used, would

it be objectionable from that view, for carpenters

sawing it?

A. I should think so. I am not qualified to an-

sw^er that. I don't know what a carpenter would

do. He might saw it and figure he can sharpen

his saw or reset it afterwards and it would not

hurt the instrument.

The COURT.—Necessarily rough lumber would

have to be sawed up more or less, to some extent.

Mr. WILD.—Q. And this cargo w-as sold in what

place ?

A. Well, on an empty lot back of what is now

Pier 11, between Pier 11 and Fort Street.

Q. In Honolulu, City and County of Honolulu .^

A. Yes, sir.

Q, And it w^as sold at public auction?

A. Yes, sir.

Q. What was the condition of the hull of the

vessel generally as you saw it on the dry-dock?

[238]

A. The most noticeable feature about the hull

was that about ten or twelve feet of the entire

bottom was gone.
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The COURT.—How is that?

A. Ten or twelve feet of the entire bottom of

the hull was gone.

Q. Ten or fifteen feet in length or what, in

width?

A. Through the entire length of the vessel.

Q. Through the entire length of the vessel and

10 to 15 feet wide, you say?

A. When I say ten to twelve feet I mean from

the lower part of the vessel right up.

Mr. WILD.—Q. That is from the keelson there

was 10 or 12 feet of the bottom of the vessel gone,

right straight up?

The COURT.—That is the sides of the vessel,

and then you say the whole length of the vessel,

the entire bottom of the vessel was gone, is that

right ?

A. Yes, sir.

Mr. WILD.—Have you any pictures showing

that?

A. Yes, sir. I haven't them with me.

The COURT.—I suppose the vessel was a total

loss. There is no question about that?

Mr. WILD.—None, your Honor.

Mr. STANLEY.—No.
Mr. WILD.—I wdsh to show your Honor the

picture so you can see what happened to that under-

deck cargo. [239]

Mr. STANLEY.—No objection to the photo-

graphs.
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Mr. WILD.—Q. Was the hull sold at public

auction ?

A. Yes.

Q. And do you have a memorandum there show-

ing the amount which the hull brought on that

sale? A. Yes, sir.

Q. And will you state what that amount was?

A. The hull and gear brought a net figure of

$1,862.15.

The COURT.—So it was not a total loss then,

the vessel itself.

Mr. THOMPSON.—In admiralty w^hen over a

50 per cent damage it is considered a total loss.

The COURT.—I had in mind the actual.

Mr. WILD.—Q. You employed the Hawaiian

Dredging Company to take the masts out of the

vessel, did you?

A. Yes.

Q. And have you a bill showing the payment to

the Hawaiian Dredging Company of an account of

money for that service? A. Yes.

Q. And will you produce the bill ?

Mr. STANLEY.—We will admit, if the Court

please, on June 23, 1923, the Hawaiian Dredging

Company w^as paid by Allen & Robinson the sum

of $712.35 for services performed in taking the

masts out of the "Mary E. Foster." [240]

Mr. WILD.—This bill shows, beyond the admis-

sion, the amount in quantity of the work that was

done. As I understand it Judge Stanley may or

may not contend that was an unreasonable price.
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If he does contend it was an unreasonable price,

it seems to me we should have in evidence the bill.

Mr. STANLEY.—The bill would not prove the

amount of work that was done.

Mr. WILD.—The witness could refresh his

memory and could testify from that.

The COUET.—Mr. Atkinson testified that was a

reasonable price.

Mr. WILD.—That is probably sufficient, your

Honor. We ask that this bill be introduced and

received in evidence.

Mr. STANLEY.—Objected to, in view of my ad-

mission that the bill was paid on that date for

that service.

The COURT.—And that it was reasonable?

Mr. STANLEY.—We won't admit that. The

bill would not prove the reasonableness of the ser-

vices.

The COURT.—It will be received.

(Bill is received and marked Libellants^ Exhibit

"R.")

Q. Is there any receipt showing a charge for the

Board of Survey on account of the survey of the

hull? [241] A. Yes.

Q. Will you produce the first receipt that you

have?

(Witness produces paper.)

Q. I will show you a coj^y of a receipt marked:

*' Received payment, $150, dated June 23, 1923."

Mr. STANLEY.—That is objected to, if the

Court please, as incompetent, irrelevant and imma-



Inter-Island Steam Navigation Co., Ltd. 379

(Testimony of Lewis Harry Underwood.)

terial, in that the payment of any bill for survey-

ors is not a legitimate charge in connection with

this.

The COURT.—I understand there is a provi-

sion that it provides for surveyors. I will admit

this. The objection will be overruled.

Mr. STANLEY.—Your Honor will allow me an

exception.

The COURT.—Yes.
Q. You identify this? A. Yes.

Q. Can you state whether or not the payment

was made on the date of that bill?

A. No, I do not know when it was paid, whether

on that date or some time afterwards, it is not

stated as to when it was paid.

Q. Do you have anything to show the exact date

of payment of that bill?

A. Yes, we would have the record in our books

at the office as to when it was paid.

Q. Will you check that up and find the exact

date when it was paid? [242] A. Yes.

Mr. WILD.—We offer this receipt in evidence.

The COURT.—It will be received.

(Receipt received in evidence and marked Li-

bellants' Exhibit "S.")

Q. Do you have any other receipts for the

amounts paid the surveyors? A. Yes.

Q. And will you produce them?

The COURT.—Was there more than one survey?

Mr. WILD.—They had to make a survey as she

lay, then had to make another survey, and then
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put her in the dry-dock to see the hull; there were

quite a number of steps or stages in the survey.

The COURT.—All right.

Mr. WILD.—At this time, may it please the

Court, on the identification of this witness we offer

to introduce in evidence receipt showing payment

by Allen & Robinson, to Lloj^ds' surveyors, T. H.

Da^des & Company, Limited, on account of Lloyds'

survey, the sum of $197.50, on May 21, 1923.

The COURT.—It will be received.

(Receipt is received and marked as Libellants'

Exhibit "T.")

Mr. STANLEY.—We have the same objection

to that.

The COURT.—The objection will be overruled.

Mr. STANLEY.—Exception. [243]

Q. Do you have another receipt from the sur-

veyors, on the cargo? A. Yes.

Q. You identify that as the receipt for Lloyds'

survey, of the deck-load? A. Yes.

Q. That is a receipt for $346.75 ? A. Yes.

Q. That date there is the date upon which pay-

ment was made? A. Yes.

Mr. WILD.—We offer the survey of the cargo

by Lloyds, in evidence.

Mr. STANLEY.—Same objection.

The COURT.—Same mling.

Mr. STANLEY.—Exception.
(Receipt is received in evidence and marked

Libellants' Exhibit "U.")

Q. I call your attention to this receipt, and ask
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you if that is a receipt purporting to show the

payment of that money for the Lloyds' under-deck

cargo survey? A. Yes, sir.

Q. And that is the amount of money that was

actually paid to Theodore H. Davies & Company

by your company? A. Yes, sir.

Q. How does it appear here that the receipt is

in the name of Castle & Cooke, Limited?

A. The best of my recollection is those bills

were [244] sent to Castle & Cooke and they sent

them to us for payment.

Q. But you have an independent recollection of

the payment of that bill by Allen & Robinson?

A. Yes, we paid the bill.

Q. On Exhibit "U" the same thing is true. I

did not notice it. I call your attention to Exhibit

''U," can you state whether Allen & Robinson paid

that bill or whether it was paid by Castle & Cooke ?

A. It was paid by Allen & Robinson.

Q. But it might have been paid through Castle

& Cooke, you do not remember?

A. I am not positive whether we paid to Castle

& Cooke or paid to Davies & Company direct.

Mr. WILD.—We offer this last receipt, identi-

fied by the witness, in evidence.

The COURT.—It may be received. What is the

amount ?

WITNESS.—$166, even.

(Receipt is received in evidence and marked Li-

bellants' Exhibit "V.")

Q. Were there any wharfage charges rendered
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by the Territory of Haw'aii against the " Foster '*

after this trip? A. Yes.

Q. And do you have a statement or receipt show-

ing the payment by Allen & Robinson of those

wharfage charges? A. Yes.

Q. Will you please produce that?

A. Yes. [245]

Q. Can you state the date on which this was

paid? A. No, I could not.

Q. Will you make a note of that and look it up?

The COURT.—You are able to say that it was

paid?

A. It was paid, but I am not sure of the date,

Judge.

Q. What is it for?

A. That is for the w^harf , from the time she came

in until she was shifted into the dry-dock.

Mr. STANLEY.—On May 14th it was taken to

the dry-dock.

A. I do not know whether it was docked that

date or not, without checking that up. I do not

knew w^hether it w^as moved to pier 2 and taken

into the dock right away or whether it was tied

to a dolphin for awhile ; this was after I went away.

Mr. WILD.—We offer this in evidence, may it

please the Court.

The COURT.—It will be received.

(Receipt received and marked Libellants' Ex-

hibit "W.")

Q. Now, where it says up to the top of that.
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schooner "Mary E. Foster," agents, that payment

was made by Allen & Robinson, Limited?

A. Yes.

Q. Of $322.26. A. Yes.

Q. When this lumber was placed out on the pier

did you take out any insurance on it? [246]

A. The under-deck cargo that was piled over

back of pier 11 at that time had insurance on it,

yes.

Q. And you have a statement showing the

amount that was paid for that insurance?

A. Yes.

Q. Can you state whether the amount paid for

that insurance was the customary, usual insur-

ance rate payable at that location at that time?

A. No, I do not know whether it was the usual

rate or not.

Q. Did you check the bill before payment?

A. Well, I passed the bill for payment; as to

whether or not it w^as the usual rate or usual

amount charged in that vicinity, or not, I do not

know.

Q. Do you have the bill there? A. Yes, sir.

The COURT.—Can you recall Mr. Underwood

as to whether the insurer brought to your atten-

tion the fact that it was an unusual charge?

A. I can say this, we have been dealing with

these insurance people for a great many years,

and have never questioned any of their charges.

Q. The question is whether you had any knowl-

edge of the fact that it was an unusual charge?



384 Allen & BoMnson, Ltd., et al., vs.

(Testimoi\v of Lewis Harry Underwood.)

A. I had no reason to believe it was unusual.

Q. But you don't know?

A. I do not know. The Hawaii Rating Bureau

sets the [24:1] rate for insurance for any point

in Honolulu, and we follow these rates.

Q. As a matter of fact that lumber was insured

for the sum of fifteen thousand dollars, was it not ?

A. I don't know that.

Q. Calling your attention to the bill to refresh

your recollection? A. Yes, sir.

Q. What have you to say as to your general

know^ledge of passing on fire insurance charges, as

to a charge of $55.20 for insurance coverage of

fifteen thousand dollars for a period of approxi-

mately a month?

A. I can say it is in line with all other insur-

ance that we pay.

Q. Who insured it?

A. There were two companies. The British Fed-

eral Fire Underwriters and Castle & Cooke.

Mr. WILD.—We offer in evidence on the identi-

fication of this witness a bill showing the pay-

ment of $55.20 by Allen & Robinson, June 21, 1923,

for insurance on the mider-deck cargo of the vessel.

Mr. STANLEY.—Same objection.

The COURT.—Same ruling.

Mr. STANLEY.—Same exception.

(Paper received in evidence and marked Libel

-

lants' Exhibit "X.")

Q. This under-deck cargo you stated was loaded

at the [248] rear of pier 11. Did you hire any
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person to watch over the safety of that cargo

while she lay there?

A. We did, at night-time.

Q. And do you remember the name of that per-

son? A. No.

Q. Do you have any record there of it?

A. Yes.

Q. All right. Refresh your recollection from

any record you have.

A. We hired a man by the name of T. Coyn.

Q. And do you have there a receipt or statement

showing the amount that was paid and the time

that w^as paid for, for his services? A. Yes, sir.

Q. And will you state to the Court the amount

that was paid in total for his services?

A. Two hundred dollars.

Q. And what was the date of payment of that

amount ?

The COURT.—You want to show that was rea-

sonably necessary. I think that is necessary.

(Argument.)

Q. I will ask you, Mr. Underwood, as to what

you have to say concerning the necessity or possible

necessity of hiring a watchman to look after this

lumber ?

A. We feel it is a necessity to have a night

watchman on lumber piles at all times. [249]

Q. What is your reason for that?

A. Principally against fire ; and necessary against

theft.
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Q. And has it been your experience in the lumber

business that if piles of lumber are left out they

evaporate into the night, they are gone?

The COURT.—I suppose you mean disappear?

A. I would not say "yes" to that, because we

have always had a watchman on.

Q. I consider you,—I take it jou always have

considered it necessary to have a watchman?

A. Absolutely necessary.

Q. You have a statement there showing the

amount of services that was rendered by this man?

A. Yes.

Q. Can 3^ou state whether you consider that

charge a reasonable or an unreasonable charge?

A. I consider it a reasonable charge.

Mr. STANLEY.—Do you know whether the ser-

vices were perfonned or not ?

A. No, I could not say they were performed every

night. I know they were performed the number

of times I went down there at night, and checked

up some nights, but not every night.

Q. This is the statement you have there ?

A. Yes.

The COURT.—Wasn't this lumber piled or

stacked in j^our [250] regular lumber-yard?

A. No, sir.

The COURT.—Then your regular watchman

might have watched it as w^ell as the other.

Mr. WILD.—Can you state the date on which this

pa^Tuent was made by Allen & Robinson?
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A. June 20, 1923.

Mr. WILD.—At this time, may it please the

Court, we ask this statement be received in evidence.

Mr. STANLEY.—We make the same objection.

The COURT.—Same ruling.

Mr. STANLEY.—Exception.
(Statement is received in evidence and marked

Libellants' Exhibit "Y.")

Mr. STANLEY.—Q. What was the necessity, Mr.

Underwood, of keeping a watchman, his sei-vices as

a watchman, until June 20, 1923"?

A. Why was it?

The COURT.—Why did you keep him all that

time?

A. We kept a watchman there on the lumber un-

til the time it was sold, at public auction, from the

time it was put there. As soon as it came under

our jurisdiction I kept a watchman on it.

Mr. THOMPSON.—We gave public notice of

the sale forty days before the sale, and after that

kept the watchman on until it was sold.

Mr. WILD.—Q. Do you have any statement

showing wharfage tolls on lumber landed, paid to

the Territory of Hawaii? [251]

A. No.

Q. Do you have a record there from which you

can state to the Court whether any amount was paid

to the Territory on account of wharfage tolls; to

the date also ? A. No, I have no record.

Q. Haven't you a statement there you compiled

that shows that? A. Yes.
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Q'. Will you state the amount of that wharfage

toll? A. $136.99.

The COURIT.—Do I understand you did not take

a receipt for it ?

A. I can't say whether that amount has been paid

or not ; I don 't know\

The COURT.—We will hold that over until you

find out.

Mr. WILD.—Will you state whether you have

had any experience with the toll charges of the

Territory for loading lumber in your capacitj^ as

manager of Allen & Robinson?

A. Yes.

Q. Was this charge a regular and usual charge

for that? A. It is a regular charge.

Q'. You will ascertain that, the matter the Court

was inquiring about, as to when it was paid?

A. Yes.

Q. I will show you this receipt which purports

to be a receipt from McCabe, Hamilton & Renny,

to you, [252] dated June 23, 1923, paid then. I

will ask you if that amount of $770.33 was paid by

Allen & Robinson, Limited, on account of the "Mary

E. Foster"? A. Yes.

Q. On the date which this receipt shows?

A. Yes, June 23, 1923.

Q. For the services which are shown therein ?

A. Yes.

Mr. WILD.—We ask that this be introduced in

evidence, may it please the Court.
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The COURT.—I think there ought to be some

evidence as to the reasonableness of these charges.

I do not thirds the Court can take judicial notice

that such and such charges are reasonable, such as

the Territorial charges for lumber and the insur-

ance rates and all that.

Mr. WILD.—What we are calling Mr. Under-

wood for at this time is as to the payments.

(Receipt received in evidence and marked Libel-

lants' Exhibit "Z.")

Mr. WILD.—Q. I will ask you to inspect that

bill, Mr. Underwood, Exhibit "Z," and then state

to the Court whether or not you have had experience

in hiring stevedores from time to time^

A. Yes, I have.

Qi. And on or about the time stated in that state-

ment [253] knew the general market price for

stevedores, of men and foremen, at that time, for

handling lumber? A. Yes.

Q; In inspecting that bill, would you say that

the charge there was reasonable or unreasonable'?

A. It was a reasonable charge for the reason that

it was the rate in effect for stevedores generally on

the waterfront in Honolulu at that time. If we

didn't pay them that rate an hour they would not

go to work.

Mr. STANLEY.—You satisfied yourself of that,

Mr. Underwood?

A. Yes.

Mr. WILD.—Q. Was it usual to pay McCabe,
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Hamilton & Renny a commission of ten or fifteen

per cent for hiring and collecting the men together

and furnishing them to you?

A. It was unusual in this case, because we always

hired our own stevedores. In this particular case

I had to get men in a hurry, and could not get my
own men out but took the men I could get out at

that time.

Q. These men were employed by McCabe, Hamil-

ton & Renny, and who hired them?

A. I hired them, agreed with them at the time

of hiring them to pay them fifteen per cent for

loaning these men to me. [254]

Q. Do you consider this charge of fifteen per cent

reasonable or unreasonable for that service, total-

ing around one hundred dollars?

A. I would say it was a reasonable charge.

Qi. When this deck cargo came off was anyone

employed to tally it? A. Yes.

Q. Who was employed to tally it?

A. A man named E. Rowald.

Q. And what amount was paid him for his ser-

vices in tallying the deck cargo ?

A. Seventy-five dollars.

Q. And what w^as the date of the payment of that

amount ?

A. I don't know the date of payment, it is not

stated on here.

The COURT.—How long did it take him to tally

that?
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Mr. WILD.—Will you iDlease look up the date

of payment of that?

A. I don't recollect, Judge, how long it took

him to tally it.

Q. But do you know how many hoard feet of lum-

ber there were in the deck cargo ? A. Yes.

Q. And knowing the number of feet of lumber

there were in the deck cargo, can you state whether

seventy-five dollars, the amount you have testified

you paid, is a reasonable or unreasonable charge

for tallying [255] that quantity of lumber?

A. I should say it was reasonable, not only for

tallying the quantity of lumber, but the conditions

under which it had to be tallied.

Ql What were those conditions?

Mr. STANLEY.—We admit that that is a rea-

sonable hill for tallying.

Mr. WILD.—We offer this receipt showing pay-

ment.

(Received in evidence and marked Libellants'

Exhibit ''A-1.")

Q. Now, in addition, did Allen & Robinson em-

ploy men at or near the point where the "Mary
E. Foster" was ashore? A. Yes.

Q. What were these men employed for?

A. These men were employed to salvage lumber

as it came on the reef or from the reef on the beach.

Q. At that time, what have you to say as to lum-

ber being at large or loose in that vicinity ?
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A. There w^as a good deal of lumber loose in the

water, a great deal of it.

Q'. And what was necessary to be done in order

to saA^e or salve that lumber?

A. It had to be rescued as soon as possible or it

w^ould break up on the beach, or taken above high-

water mark. [256]

Q. What would have been the effect on the lum-

ber if allowed to drift into shore, for any particu-

lar time?

Mr. STANLEY.—We will admit it would have

been stolen or broken up.

Q. What w^as the amount you paid these men so

engaged in those duties? A. $289.85.

Qi. And the date of that payment was when, or

haven't you that,—of the final payment?

A. Well, it was money paid from time to time.

We hired men and some would work a week or more

or less.

Q. The last of those pa3rments was April 30, 1923,

when they had finished the work ?

A. Either that or prior to that. I w^ould have

to get the time sheets as to where they were.

Mr. WILD.—Will you admit it was the 30th day

of April?

Mr. STANLEY.—Yes.
Mr. WILD.—And will you admit that the tally

bill of E. Rowald was on the 30th, that is six days

after the tallying was all done, then we won't have

to bring him in.
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Mr. STANLEY.—Yes.
Q. That is your best judgment?

A. Yes, it was within a few days after he finished

tallying. [257]

Mr. WILD.—AVe offer this statement for that

work.

The COURT.—It will be received.

(Statement received in evidence and marked

Libellants' Exhibit "A-2.")

Q. Was it necessary to use any equipment to

transport this lumber w^hich was rescued on the

beach at Waikiki or under Diamond Head, to town ?

A. Yes, sir.

Q. And what equipment w^as hired?

A. We did not hire it, we took and used our own.

Q. And have you charged for the use of that

equipment? A. Yes.

•Q. What is the amount of the charge that was

made? A. Seventy-five dollars.

Q. Can you state what the equipment was and

how long it w^as used ?

A. There were two tractors and twelve trailers

used for a period of two days.

Q. What do 3'ou have to say concerning the

charge of $75 as to it being reasonable as a charge

for that service?

A. It is a reasonable charge.

Q. And the usual regular charge that you would

make if you were loaning them out to outsiders

or more than that?
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A. It is a good deal less than we would let them

go [258] for.

Mr. WILD.—^We offer this in evidence, if the

Court please.

The COURT.—It will be received.

(Paper received in evidence and marked Libel-

ants' Exhibit ''A-3.")

Q. Was any labor used on the boom of lumber

at Pier 11 ? A. Yes.

Q. What were the duties of that labor ?

A. Well, the lumber had to be picked out of the

water, that was brought out from the vessel when

it went ashore out there, and brought to the wharf

at Honolulu harbor.

Q. What amount was paid the men for that

work? A. $212.80.

Q. And would you consider that a reasonable sum

to pay these men for that service ?

A. Yes, those were stevedores, regular stevedores,

waterfront stevedores.

Q. Was that at a regular rate per hour?

A. Yes.

Mr. STANLEY.—We admit the reasonableness

of the bill.

Mr. WILD.—We introduce it in evidence.

(Bill received in evidence and marked Libellants'

Exhibit "A-4.")

Mr. WILD.—I ask for the admission of counsel

that that was paid on April 30, 1923,—it was paid

before that time. [259]
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Mr. STANLEY.—All right.

Q. Did Allen & Robinson furnish any lumber

to be used in the booms or any piles to be used in

these booms? A. Yes.

Q. How man}^ of those piles were furnished ?

A. Six.

Q. What was the market value of these six piles,

that were so furnished'?

A. $248.40.

The COURT.—They were lost or destroyed, were

they?

A. We never got them back.

Q. These piles were furnished April 23, 1923?

A. Yes.

Q. Was there any labor done on those piles?

A. Yes, they were made into a boom.

Q. I notice a charge of thirty dollars for black-

smith helper for work on the piles, would you con-

sider that a reasonable charge? A. Yes.

Q'. Was that amount actually paid by Allen &
Robinson ?

A. I don't remember whether that was, whether

we used our own blacksmith or helper or a man
hired.

Q. But in any event that was the amount that

was paid? A. Yes.

Mr. WILD.—Making a total of $278.40. We ask

counsel [260] to admit that this charge was made,

and the amount paid April 23, 1923.

Mr. STANLEY.—Yes. I do not admit the rea-
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sonableness of this until you show w^hat became of

the piles.

The COURT.—Q. You do not know what became

of it?

A. No.

Q. The lumber was brought in and the lumber

was taken out of the boom?

A. Yes, and the boom was taken out for another

load and came in, and I think it went out for the

third time.

Mr. STANLEY.—Was that the boom the Young

Brothers took to Mala ?

A. I don't know what became of it.

(Bill received in evidence and marked Libellants'

Exhibit "A-5.")

The COURT.—We will let that go in for the

present.

Mr. WILD.—Q. Was any labor hired for dis-

charging at pier 2?

A. Yes.

Q. And what w^as the amount that was paid this

labor for discharging at Pier 2 ? A. $559.15.

The COURT.—That was discharging limiber

from the vessel ?

A. Yes.

Q. It says "Labor, for men discharging lumber

at pier 2." Is that labor other than the crew of

the vessel, or [261] does it include the crew?

A. This is other than the crew.

Q. And do you know at what time the payment

of that amount was made?
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A. It was all paid prior to May 18, 1923.

Q. So that on May 18, 1923, at any event, it was

all paid?

Mr. STANLEY.—We admit it was paid May 18,

1923. We will also admit that it is a reasonable

charge. If a proper item of damage, your Honor,

we admit that the amount is reasonable.

(Eeceived in evidence and marked Libellants'

Exhibit "A-6.")

iQi. After the date mentioned at pier 2, men tak-

ing out the cargo, was any effort there made to

get at the under-deck cargo'? A. Yes.

Q. What was the result of that effort?

A. We could not get it out.

Q. What was necessary to be done to get the

under-deck cargo out?

A. The recommendation of the surveyors was

made, and we put her into dry-dock.

The COURT.—The reason you could not get the

lumber out was because it was under water?

A. The hold of the vessel was full of w^ater, and

it [262] was pressing up against the deck, and

you could not pull it out.

Mr. WILD.—Q. So that the vessel was actually

put on dry-dock to unload?

A. Alongside of pier 2, after the deck-load was

taken off, they attempted to take the under-deck

cargo off but could not do it, because the vessel was

apparently resting on her cargo.

The COURT.—The water from underneath

pressed the cargo up?



3018 Alleji d' Rohinson, Ltd., et al., vs.

(Testimony of Lewis Harry Underwood.)

A. She was full to her deck, when she was along-

side pier 2, after the deck cargo was taken off.

Mr. WILD.—Q. Was any extra labor employed

for unloading her in the dry-dock?

A. Yes.

Q. What was the amount paid for this labor?

A. Seven hundred ninety-three dollars and ten

cents.

Q. And the amount that was paid, was all paid

by June 1st, 1923? A. Yes.

Mr. WILD.—I take it counsel will admit the

payment of this sum by June 1st, 1923, by Allen

& Kobinson?

Mr. STANLEY.—Yes.
Mr. WILD.—And that it was reasonable, a rea-

sonable charge?

Mr. STANLEY.—^Was it done by stevedores?

WITNESS.—Regular stevedores, forty cents an

hour.

Mr. STANLEY.—$793.10. [263]

(Paper received in evidence and marked Libel-

lants' Exhibit *'A-7.")

Q. When the boat was on the dry-dock was it

necessary to use any equipment to transport this

lumber from the dry-dock, where you said she was

unloaded, to pier 11, where you said you stored the

lumber? A. Yes, sir.

Q. And what equipment was used?

A. There were two tractors and nine trailers.

Q. And have you a statement there showing the
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time which those tractors and trailers were em-

ployed in this work? A. Yes, sir.

Q. And w^hat was that time?

A. One tractor and five trailers used eight and a

half days; one tractor and four trailers for seven

and a half days.

Q. A charge of how much for that w-as made by

Allen & Robinson? A. $328.75.

Q. What have you to say as to the reasonable-

ness of that charge?

A. I believe it is exactly what we paid the men
for that.

Q. Well, is the charge a reasonable charge for

that or not?

A. Yes, sir, it is a reasonable charge. [264]

Q. If you w^ere furnishing that service to an out-

sider, someone in which you had no interest, w^ould

you furnish it for that rate or make a larger

charge? A. We would make a higher charge.

Mr. WILD.—We would ask that this be received

in evidence.

The COURT.—It will be received.

(Statement received in evidence and marked Li-

belants' Exhibit ''A-8.")

Q. That service was all rendered by June 13th,

was it? A. Yes.

(Whereupon an adjournment was taken until 2

P. M., February 20, 1925.) [265—266]
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Friday, February 20, 1925, 2 o'clock P. M.

On Friday, February 20, 1925, at 2 o'clock P. M.,

all parties being present as before, the following

proceedings were had and testimony taken:

LEWIS HAEEY UNDERWOOD was recalled

for further examination and testified as follows:

Direct Examination (Continued).

(By Mr. WILD.)

Q. At the last hearing you said you would make

a note of the date of payment of the surveyors' bill.

Will you state what the date of that bill is ?

A. June 30, 1923.

Q. What amount was that ? A. $150.

Q. Was the wharfage bill of $136.99 paid? You

were to look that up.

A. $136.99. It was paid on August 13, 1923, in

an amount of $231.25, being tolls on the total cargo

;

the $136.99 that we had yesterday was tolls figured

on the under-deck cargo only.

Q. Was that on account of payment for lumber

on the "Mary E. Foster" or were there other items

included ?

A. Payment of the total charges on the cargo

landed from the "Mary E. Foster."

Q. The amount was how much, again?

A. $231.25. [267]

Q. That includes the $136.99?

A. Yes, the $136.99 being tolls on that portion of

the cargo that was sold at auction.
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Q. And the date of the pa>Tnent of the $231.25

was what? A. August 13, 1923.

Q. And that is the regular, usual toU charge, is

it?

A. It is the rate prescribed by law, Territorial

law.

Q. You were going to ascertain if you could

what became of these cargo booms, did you make

any further search to see if you could find what be-

came of them?

A. Yes. Our lumber-yard foreman who had that

work in charge stated to me this morning

—

Q. I don't mean that. Have you tried to ascer-

tain the whereabouts of that?

A. Yes, and it could not be found.

Q. You have made inquiries concerning these

booms, have you? A. Yes.

Q. You said they could not be found? A. Yes.

Q. Now, there is an item in this statement, " Cash

to J. K. Allen, auto hire to Puuloa, twenty dol-

lars," can you state what that item was for?

A. Yes. It was reported to us that considerable

lumber that had gone adrift from the ''Foster's"

deck-load drifted ashore at Puuloa, and at the re-

quest,— [268] I think we sent down there our-

selves, sent down a man to make an investigation

of what that lumber was, and hired this man to

take him down there.

Q. What was the amount that was expended for

that? A. Twenty dollars.
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Mr. STANLEY.—We submit that clearly is not

a charge to be allowed in this case.

(Argument.)

(Questions by the COURT.)

Q. Did you have any information about the

quantity that was supposed to have gone ashore?

A. Yes, w^e had information there was quite a lot

of lumber going ashore there.

Q. What do you mean by quite a lot, was there

any definite amount?

A. No definite amount stated.

Q. Did they state whether a large quantity or a

small quantity?

A. They said there was a large amount of lumber,

a large quantity, ashore down there.

The COURT.—Now, supposing there had been a

large quantity of it and it had been recovered,

there is certainly no question but that it was a rea-

sonable charge. I can't see that it changes the sit-

uation any. The objection will be overruled.

Mr. WILD.—Q. What have you to say to the

reasonableness of this charge of auto hire, for that

purpose? [269]

A. I would say it was a reasonable charge.

Q. And you have from time to time in your

capacity as manager as well as otherwise had occa-

sion to hire autos, have you not? A. Yes, sir.

Q. And you have had experience in the ordinary

and usual charges made in Honolulu and on the

Island of Oahu? A. Yes, sir.

Q. For the use and hiring of automobiles?
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A. Only in so far as we have hired machines our-

selves.

Q. That is what I mean. How far is Puuloa,

how many miles'? A. I imagine 20 to 25 miles.

Q. You mean there and back'? A. Yes.

The COURT.—(After argument between coun-

sel.) If it was 15 miles, that would be 30 miles

down there and back*? A. Yes.

Mr. WILD.—Q. What was the date of payment "?

A. May 12, 1923.

Q. There is an item here, salary of master, April

20, to July 31st, 1923, in the amount of $833.33.

Can you state what that item is 1

Mr. STANLEY.—We submit there is no liabil-

ity on the part of the libellee to pay three months

wages to the master. This thing happened April

20th,—to pay wages to July 31st, 1923. [270]

Mr. WILD.—We offer to connect up by showing

what the rate of pay was, what amount was paid

by Allen & Robinson to the master. It is for the

Court to determine w^hether it should be allowed.

He had depositions in the Admiralty case; he had

to be sent home.

Mr. STANLEY.—I understand we are to take

up the question of the liability of these items when

they are all in.

The COURT.—All right.

Mr. WILD.—Q. What was the rate of pay of

the captain, per month*?

A. $250.

Q. Were any allowances made besides that?
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A. I think not.

Q. This amount of $833.33 is the simple salary

of the master from April 20, 1923, to July 31st,

1923, is that correct ? A. Yes.

Q. Can you state whether that amount was ac-

tually paid to the captain? A. It was.

Q. And when was it paid?

A. On July 31st, 1923.

Q. Do you know the date of the sale of the ''Fos-

ter"?

A. I think so. This bill shows June 21st. I

could not state that was correct without looking at

my diary.

The COURT.—Is it very material as to what

date it was sold?

Mr. THOMPSON.—We want to prove what the

captain did [271] up to that time. He was cus-

todian of the ship to that time. We want to divide

the liability in two.

Q. Was the "Foster" sold at a public sale?

A. Yes.

Q. After advertisement, at public auction?

A. Yes.

Q. Who was custodian of the "Foster" up until

the time of the sale ? A. The master of the ship.

Q. And subsequent to the sale of the "Foster"

what services, if any, if you know, did the captain

perform ?

A. Well, the only services he performed after the

sale was in connection with our attorneys.
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Q. That is in connection with the admiralty

claims in regard to the injury to the "Foster"?

A. Yes.

Q. Aiid at what port did the captain sign on?

A. I don't know. His home town was Tacoma,

Washington, but whether he went aboard the ship

up there and took command, or whether he came

out here and took command, I don't remember. We
engaged him up there.

Q. You employed him up there? A. Yes, sir.

Mr. THOMPSON.—May we ask the captain?

He has been sworn. Any objection to that. Judge

Stanley?

Mr. STANLEY.—No. [272]

TESTIMONY OF CAPTAIN GRONVALD,
FOR LIBELLANTS.

Captain GRONVALD, having been heretofore

sworn, testified on behalf of the libellants as fol-

lows:

Direct Examination.

(By Mr. THOMPSON.)
Q. Captain, where did you sign on?

A. I did not sign on, exactly. Bellingham is

where I signed on.

Q. You signed on everybody at Bellingham,

Washington. As to yourself, where did your em-

ployment commence?

A. Commenced in Bellingham, the same as the

rest of the crew.



406 Allen & Robinson, Ltd., et ah, vs.

(Testimony of Captain Gronvald.)

The COURT.—So that you signed on for round

trips from time to time from Bellingham to Hono-

luhi and return?

A. Yes.

Q. And you requested the right to be returned

back from the point to ^Yhence you shipped?

Mr. STANLEY.—Objected to as leading.

The COURT.—He signed on in Bellingham.

That is enough.

TESTIMONY OE LEWIS HARRY UNDER-
WOOD, FOR LIBELLANTS (RECALLED).

LEWIS HARRY UNDERWOOD continued his

examination as follows:

Direct Examination (Continued).

(By Mr. WILD.)

Q. Were Allen & Robinson entitled to charge

any commission for freight money?

Mr. STANLEY.—Objected to.

(Argument.) [273]

Q. I wiU ask you as a question of fact, as to

whether or not there was any agi'eement or under-

standing whereby you were to have a commission

for handling or paying the freight money, for get-

ting a conmiission charge?

A. There was an agTeement.

Q. And under that agreement what percentage

or what amount were you to receive as a commis-

sion for handling the freight money?
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A. We received two and a half per cent on the

gross freight.

Q. And what amount of commission was Allen &

Robinson deprived of because of the breaking up

of the voyage in the manner it was broken up?

Mr. STANLEY.—Does counsel intend to prove

that in addition to the freight money Allen & Rob-

inson were to be paid two and a half per cent or

that two and a half per cent was to come out of the

freight moneys that were introduced in evidence.

Whom would it be paid by? Whom would they

get it from?

(Argument.)

Q. Was this supposed to be paid additionally, or

out of the freight money?

A. It came out of the freight money.

Q. There is an item here, "R. W. Linn," the re-

porter, for professional services, as witness, $162,-

10." Can you state what that expenditure was

for?

Mr. STANLEY.—Objected to, as to any evi-

dence if they are expenses of the stenographer or

of the court. [274]

The COURT.—The costs will follow the decree

if there is a judgment, I suppose. I cannot see the

harm in it. The liability will be determined later.

You may show the amount, Mr. Wild, w^hatever it

was.

Q. What amount was that that was paid?

A. $162.10.

Q. When was payment made?
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A. June 12, 1923.

Q. What was that service?

A. It was for attendance of Mr. R. N. Linn at

session or in regard to testimony of certain wit-

nesses, on May 22, 1923, again on May 23, 1923, and

for preparing a transcript and the copy of this tes-

timony.

Q. Was there any amount paid to Mr. Rosa?

Mr. STANLEY.—Going back to the other item,

is that segregated at all, Mr. Underwood, showing

the amount paid for a copy of the testimony?

A. Yes.

Mr. STANLEY.—Q. What was the amount paid

for the copy of the testimony?

The COURT.—The transcript.

A. It says 507 folios at 10 cents, $50.70.

The COURT.—You understand that was a copy

ordered by counsel for their own use; that is so,

isn't it, Mr. Thompson?

Mr. THOMPSON.—I don't remember. I re-

member the Court requiring us to have the testi-

mony written up. Am [275] I correct, Mr. Re-

j)orter ?

The REPORTER.—Yes, sir; it was ordered

written up. That amount of $50.70 is for the copy.

Mr. STANLEY.—Would you give us the other

items of that bill of $162.10?

WITNESS.—The other is for the original, and

for the attendance.

Mr. WILD.—Q. There was an amount for ser-
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vices paid to Mr. William Rosa, the clerk of the

court, at that time, or about that time?

A. Yes.

Q. And what was that amount? A. $11.30.

Q. Do you want a statement of that, Judge Stan-

ley?

Mr. STANLEY.—As long as you let it appear

what it was for.

Q. What was the date of the payment here?

A. June 25, 1923.

Mr. WILD.—May this be received in evidence,

may it please the Court.

The COUET.—Was it for costs of court?

Mr. WILD.—Some for costs and some for fees.

(Bill received in evidence and marked Libel-

lants' Exhibit '^A-9.")

Q. There is a bill for the "Advertiser," for pub-

lishing the advertisement for the sale of the hull,

$28.15 ; can you state if that bill has been paid, and

if so when? [276]

A. Yes, it was paid on June 23, 1923.

Q. And another bill for advertising for the sale

of the cargo, can you state when that was paid?

A. Yes, the same date, June 23, 1923.

Q. Are these rates the usual rates for legal

advertising? A. I don't know.

Q. Are these rates on these bills the usual rate

for advertising?

Mr. STANLEY.—It is admitted that the rates

are at the usual charge.

Mr. WILD.—We offer these in evidence.
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The COURT.—They will be received.

(Two bills for advertising are received and

marked together as LibeUants' Exhibit "A-10.")

Q. Here is an item of $1.25, Thompson, Cathcart

& Ulrich, cash advanced. Can you state the time

of that payment? A. August 18, 1923.

Q. Do you know what that payment was for?

A. Twenty-five cents for the protest of the

master; one dollar for certified copy of the log-

book.

Q. I have asked you to prepare a statement

showing the current value of the cargo of the

"Mary E. Foster" in Honolulu at or about the

time of April 20 to 24, 1923, segregating the upper-

deck cargo and the under-deck cargo, and showing

the value at the market value in Honolulu of the

cargo received in Honolulu, and of [277] the

deck cargo damaged or destroyed or not received,

and of the under-deck cargo, which was sold at

public auction; have you prepared such a list?

A. Yes.

The COURT.—When you speak of market value

in Honolulu I supi)ose you mean the undamaged

lumber as it had been shipped?

Mr. WILD.—Yes, that is the only thing that

can be properly said to have a market.

The COURT.—The market value of the lumber

if not injured or damaged.

Q. Have you prepared such a statement?

A. I have.

Q. And does that statement that you have made
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comply with the various qualifications in my re-

quest to you, as stated in my previous question.

That is, in other words, you have included the

market value of the deck cargo, the under-deck

cargo in all respects as I asked you about in the

previous question? A. Yes, sir.

Mr. WILD.—I will ask at this time on this

statement being identified that it be received in evi-

dence.

Mr. STANLEY.—I think it should first appear

from the witness on what basis this is made,

yhether the market value in cargo lots, the market

value in lots of half a cargo, lots at the retail

market value; it does not appear from this what it

is. That should first appear. [278]

Q. What is this value?

A. This is the resale value of the cargo in

Honolulu. We have one resale value whether it

is one thousand or five hundred thousand feet.

Mr. STANLEY.—Q. Haven't you a wholesale

price and then a retail price?

A. One price only.

Mr. WILD.—Q. This shows a deduction for

that. This now shows what would be the lowest

net market price of this lumber in Honolulu, is

that correct?

A. Yes.

The COURT.—It will be received.

(Statement received and marked Libellants' Ex-
hibit "A-11.")
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Mr. STANLEY.—This is all received subject to

my objection.

Mr. WILD.—Yes.
Q. Looking at the first page of the exhibit

*'A-11," the statement of \Yhat the deck cargo

would have sold for under ordinary conditions,

—

now, by that statement you mean the market value,

the cargo market value or what, of the lumber in

Honolulu ?

A. I mean exactly v>^hat we would have sold it

for had it arrived in our yard under ordinary con-

ditions.

Q. Is the amount which you would have sold it

for at that time; what relation does that amount

have to the market price or market value?

A. As I understand the market value, meaning

this is [279] the market value; it is the market

value in effect at that time in Honolulu.

Q. You would state then without any equivoca-

tion that this was the market value in that quantity

at Honolulu at or about the time of April 20,

1923? A. Yes.

Q. And the total amount you have here is some

$34,217.49? A. Yes.

Q. For the deck cargo? A. Yes.

Q. And on the second page, it is headed "State-

ment of what under-deck cargo would have sold

for under ordinary conditions." Do you mean by

that the ordinary market value of such lunil)er in

Honolulu at or a))out that time?

A. I mean that the prices here are what we
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would have sold that cargo for had it arrived in

our yard under ordinary conditions.

Q. Were you selling at the market price or above

or lower tnan the market price at that time?

A. At the market price.

Q. What have you to say as to whether or not

those prices and the total amount, $34,927.88 is the

market price of that lumber in Honolulu at or

about April 20 to 24th, 1923?

A. It was the market price at that time. [280]

Q. For that quantity of lumber? A. YeSo

Q. Now the 3d page is a statement showing the

Honolulu value of that portion of the deck cargo

sold, and that means the market value in Hono-

lulu of that portion of the deck cargo which was

recovered and went to your yard, is that correct?

A. Yes.

Q. And the total amount of that page 4 state-

ment, what the lost portion of the deck cargo

would have sold for in Honolulu, and the total is

$8,514.81 ; do you mean by that page 4 to state that

the market value in Honolulu of the deck cargo in-

jured was at said time, to wit, on or about April 20,

1923, of the sum of $8,514.81?

A. That is the market value of that portion of

the cargo that was lost.

Q. That is the market value at Honolulu?

A. Yes, sir.

Q, And in that quantity, in that sized lot?

A. Yes.

Q. Now, on page 5 it is a sort of resume page.
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you have put the Honolulu value of the under-

deck cargo at $34,927.88; sold at public auction,

13,295.25; loss of under-deck cargo, 21,632.63; do

all these figures refer to the market value in

Honolulu? A. Yes.

Q. And the loss of the deck cargo is merely a

resume [281] of the same? A. Yes.

Mr. WILD.—On the last page, your Honor,

there is one additional computation. The last page

is headed "Freight segregation."

Q. I will ask you if that correctly shows at the

freight rates the amount of gross freight payable

for the deck cargo and the under-deck cargo of the

"Mary E. Foster" on this voyage on which she

was lost?

A. Yes, that is the amount of freight which she

would have earned if she had completed the voy-

age.

Q. On each one of the segregated cargoes?

A. Yes, on the deck cargo and the under-deck

cargo.

Mr. WILD.—We are putting that in so that the

Court can have all the various elements before

him.

Q. Now,—may I have Libellants' Exhibit "M."
Mr. Underwood are you acquainted with the lumber

markets in Bellingham, Washington? A. Yes.

Q. And how long have you had an acquaintance

with those lumber markets?

A. Oh, quite a number of years.

Q. Has it been part of your duty in connection
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with your position as manager of Allen & Robin-

son to buy in the Bellingham, Washington, mar-

ket? A. Yes.

Q, And how frequently have you bought in that

market? [282]

A. Oh, I should say two or three times a year

for quite a number of years.

Q. Are you fairly well acquainted with the kinds

of Imnber which have a market value in the Bel-

lingham, Washington, markets?

Mr. STANLEY.—We have admitted Mr. Under-

wood's qualifications as an expert in lumber.

Mr. WILD.—The admission was as to Hono-

lulu.

Mr. STANLEY.—I make the same admission all

over the world, so far as that is concerned.

Mr. WILD.—Very well.

Q. The lumber which was the cargo on the ''Mary

E. Foster" was bought in what market?

A. The Bellingham, Washington, market.

Q. And by you? A. Yes.

Q. You have testified that you saw the under-

deck cargo after it was discharged from the

"Foster" and as it lay on the lot behind Pier 11,

have you not? A. Yes.

Q. You have described the condition of that

lumber to the Court, have you not ? A. Yes.

Q. Calling your attention now specifically to

that liunber in that condition, what have you to

say as to whether or not there was any market
for that lumber or lumber of that same kind
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treated in that same manner, [283] in Belling-

ham, Washington, on April 20, 1923, or about that

time, within six weeks or two months'?

Mr. STANLEY.—You mean in the damaged

condition ?

The COURT.—What bearing has that on the

case. He has fixed the market in Bellingham on

kimber of quality.

Mr. WILD.—The rule Judge Stanley is relying

on is it is the market value at the point of ship-

ment. I am going to show that for lumber in this

condition there is no market value, therefore the

general rule Judge Stanley has cited cannot apply.

(Argument.)

Mr. THOMPSON.—If Judge Stanley doesn't

contend that, then we certainly have the right to

prove it. If Judge Stanley says he does not con-

tend there was any market value for the liunber in

Bellingham

—

Mr. STANLEY.—I did not say that at all.

The COURT.—Tell us what you did say.

Mr. STANLEY.—I said I was claiming that the

highest value they could get for the cargo was the

cost of it in its undamaged condition at the market

where it was shipped from.

(Argument.)

The COURT.—I will let you show it.

(Question read by the reporter.)

A. There would not be any market for it.

Q. And do you know of any place where there
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would be [284] a regular market on that sort

of lumber? A. No.

The COURT.—Q. Don't you know Japanese

carpenters here keep second-hand lumber here, and

build houses of second-hand lumber.

Q. You foimd a market for that damaged lumber

here, did you not?

A. By special sale, yes, but as I understand the

term value it is sometliing that has a regular value

on it. In answer to that question I should say no.

The COURT.—Q. You don't keep that in stock?

A. We accumulate culls, damaged lumber, in our

lumber-yard from time to time ; it is sold at auction.

When we get a supply we get half a dozen Japa-

nese contractors together and the man who offers

the most money for it under those conditions gets

it. I say it has no known value.

Q. This damaged lumber you speak of was sold

at public auction? A. Yes.

Q. To one or more purchasers?

A. There were quite a number of purchasers

there.

Q. Wouldn't there be a market for it in the

place where the lumber is used?

(Argument.)

Q. What in your opinion Mr. Underwood, w^ould

have been the value of the whole of that under-
deck value as she lay had she been sold at Belling-

ham, Washington, [285] at public auction?

Mr. STANLEY.—We think that is going too far,

as the witness testifies he knew of no market for it
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The COURT.—I will let you answer the question,

Mr. Underwood, if you can; if you have any in-

formation or knowledge upon which you can base

your answer.

A. I know that lumber in a similar condition to

that would probably have sold for around four or

five dollars a thousand in Bellingham.

The COURT.—About how much did it sell for

here, if you have that?

Mr. WILD.—Yes, we can work it out here.

The COL^RT.—I don't know whether it is very

material. I don't know that I care for it.

WITNESS.—It sold for about twenty-five dol-

lars a thousand, twenty-three to twenty-five dollars

a thousand.

The COURT.—What does first-class lumber of

that same character sell for? If that was in good

condition what would it be sold for?

A. Between forty-eight and fifty doUars a thou-

sand at that time.

Q. About fifty per cent more? A. Yes.

Cross-examination.

(By Mr. STANLEY.)
Q. Mr. Underwood, what did that same lumber

cost at Bellingham, I mean a thousand. You have

given us the [286] figures that it was sold for?

A. It was bought on a basis of twenty dollars a

thousand; that means that it varied in price from
twenty-two dollars a thousand up to fifty-eight

dollars a thousand.
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Q. Cost from twenty to what?

A. To fifty-eight.

Q. How would you get an average of 20?

A. I didn't say an average, I say on a basis of

twenty dollars a thousand. In order to explain

that I would have to explain how lumber is being

sold and that would take quite a time. The prices

paid by us to the mill people ran from twenty

dollars to fifty-eight. It shows on sheet Number
2 on that Exhibit "M."

Q. I suppose when you figure on twenty dollars

a thousand you mean there was so much more at

that price than there was at fifty,— How did you

arrive at the base of twenty dollars on them?

A. No, lumber is sold on a base. By a base they

mean a certain size. In other words, 2 by 6 in

dimension is the base size, of lumber, lumbei

smaller than 2 by 6,—1x4, 1x3 and so on, goes up

so many dollars a thousand over and above that

base for each different dimension. The same thing

happens when you go to dimensions larger than

2 by 6. The fifty-eight dollars I spoke of as men-

tioned in this schedule here is for [287] a very

high grade of clear lumber. Clear flooring, com-

prising a very small portion of the cargo?

A. The fifth item from the bottom shows fifty-

eight dollars a thousand paid for it.

Q. Now, Mr. Underwood, you say that the total

amount shown on page one on Exhibit "A-11,"

you have a copy of it there, that being $34,217.49,

was on or about the month of May or end of April,
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1923, the market price for the quantity of lumber

shown on page 1, is that right? A. Yes.

Q. Do you mean that would be the market price

if all of that lumber were sold at the same time to

one purchaser?

A. Well, I don't think I ever sold that much

lumber at one time to one purchaser; if I had an

opportunity to do so I might make him a small

concession.

Q. But you have never, to your knowledge, sold

that amount of lumber to one purchaser?

A. Not that I recollect of, no.

Q. This represents, does it not, this total of

$34,217.49, represents the total price which you

would have realized for the lumber shown on page

1 on sales made at retail, and covering some little

time?

A. I would say yes to your question with the

exception of the word retail. We do very little

business as we [288] understand it, to be, at

;retail, and when anything is sold at retail it does

not carry with it, it does not carry the ten per

cent discount which I noted on this schedule. In

other words, we may have sold a very small por-

tion of this lumber at the rates shown on page

one here without that discount applying.

Q. Then what class of purchasers are you con-

sidering when you made this estimate on page one?

A. Our large buyers, contractor buyers, planta-

tion buyers.

Q. Do you sell to plantations, have you sold to
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plantations, on frequent occasions, five hundred

thousand feet of liunber? A. No.

Q. You haven't sold to contractors, have you, at

any time five hundred thousand feet of lumber?

A. No. I say no, not that I recollect of, and I

think I would, being such a large amount.

Q. Isn't it a fact, Mr. Underwood, that if you

would or if you were to sell five hundred thousand

feet to, we will say a plantation, or a large con-

tractor or a contractor that a very considerable

discount would be taken off this price?

A. It would i^robably be sold to that plantation,

or to that particular customer on a good deal lower

rates than this, but it would have been sold for

special importation. [289]

Q. It would be sold on special order? A. Yes.

Q. And that is the only way you would dispose of

a five hundred thousand lot? A. Yes.

Q. You would get a special order from a jDlanta-

tion to import for it 500,000 feet of liunber and

isn't it the rule in your business on receiving such

an order to supply to fill that order at cost plus

freights, insurance charges and a small conunission,

isn't that the way lumber is handled when special

orders are given for special amounts?

Mr. WILD.—Objected to; the question here

would be the market value of that lumber, not when

somebody made a special, private contract.

The COURT.—He has no recollection of making

such a sale as that.

Mr. WILD.—He is asking the witness to imagine
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on some other basis than the market vahie. The

witness has already said he never handled that

quantity.

(Argument.)

Mr. STANLEY.—He said that these were the

market prices for that quantity of lumber.

Mr. WILD.—As to the deck-load lost, about fif-

teen or twenty thousand feet of lumber.

The COURT.—What is the amount, the usual

amount, of the larger quantities that you do sell;

think of some [290] of the larger sales you have

had.

A. You mean under the conditions Judge Stanley

asked me or the regular sales.

Q. In your regular business, what is the amount

of the largest sales'?

A. Twenty to twenty-five thousand feet.

Q. Very seldom more than that?

A. Very seldom more than that in our regular

course of business.

Mr. STANLEY.—My question was directed to

this. It has been brought out on direct, and the

record will show it, that Mr. Underwood testified in

answer to counsel's question that this was the

market price for that quantity of lumber. Now I

want to show, if the Court please, that that quan-

tity of lumber is not sold that way.

The COURT.—Mr. Underwood practically said

that this was not sold in one sale.

(Argument.)
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The COURT.—I will permit the question to be

answered.

(Question read by the reporter as follow^s:

*'Q. You would get a special order from a planta-

tion to import for it 500,000 feet of lumber and

isn't it the rule in your business on receiving such

an order to supply, to fill that order at cost plus

freights, insurance charges and a small commission

;

isn't that the way lumber is handled when special

orders [291] are given for special amounts?")

A. Yes, on that basis, on special quantities, for

special sales.

Q. In large amounts like one hundred thousand,

250,000 or 500,000?

A. One hundred thousand, 200,000, even lots; I

do not know about 500,000. If there were any I

suppose it would have been the same way. We have

never gone as high as that.

Q. One hundred thousand, 200,000 lots, that

would be the arrangement, would it not?

A. Yes.

Q. What is the ordinary commission charged, Mr.

Underwood? I mean to a large purchaser?

A. About five dollars a thousand, cost and all

charges.

Q. Isn't it a fact, Mr, Underwood, that lumber

is sold in those lots by other houses in the same

line of business as yours here for from two to two

and a half dollars a thousand?

A. I don't know.
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Q. When did you, Mr. Underwood, have an

order of this kind last?

A. The early part of this present week, I think

the last one we had.

Q. And what was the profit plus cost?

A. About 4.90. '[292]

Q. And in 1923 what was it?

A. I don't think that there has been any change

since then. I would have to go back to look at the

records to ascertain w^hether the margin was five

dollars or more ; it may have been a dollar more or

a dollar less, all according to how keen the competi-

tion was.

Q. I don't wash to put you to any inconvenience.

If you find there was any substantial difference

between that and 1923 w^ould you let us know?

A. I would be glad to look it up. As to special

orders, you mean?

Q. Yes, as to special orders. You say you do

not know of any custom in your business to charge

on such orders a commission of two and a half

per cent above cost, plus freight, insurance and

charges ?

A. We do not operate on any two and a half per

cent commission. I would rather let the other fel-

low have it.

Q. I understand this total of yours is reached by

figuring out what the lumber, what the lumber

shown on page one would have realized if sold in

twenty or twenty-five thousand lots?

A. Yes. Let me put it this way, if I may. It
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was arrived at on what that lumber would have

sold, whether in a 5000 lot, or 20,000 lot, over a

period of about thirty days. In other words, we

handle about a million [293] feet of lumber a

month. On page one there is shown about half a

million feet of lumber.

Q. These figures, 1x8 merchantable fir, the first

figure, $52, that item of $52 is taken from the lum-

ber list or price list? A. Lumber price list.

Q. Which was issued by you about in the month

of May, 1923, is that right?

A. It was issued some time prior to that, but was

in effect at that date.

Q. It was the ruling rate at that date?

A. Yes.

Mr. WILD.—You mean April 20th?

A. It w^as in effect several months prior to and

subsequent to that date.

Q. By that date, you mean the date of the acci-

dent? A. Yes.

Mr. STANLEY.—And that was the rate quoted

by you per thousand, whether one bought a thou-

sand or five hundred feet, or bought two thousand

feet?

A. Subject to a ten per cent discount as shown on

the list, yes.

Q. In what cases would the ten per cent discount

be allowed?

A. Why, according to my theory in working out

this schedule, it was allowed in all cases; I showed

ten per cent right on here. [294]
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Q. And that discount you allow to a certain class

of customers, do you?

A. It is a discount we allow to practically every-

body. I cannot remember any case now, particular

case. It is allowed to practically everybody.

Q, So this lumber price list which was effective

about April or May, 1923, was subject to this dis-

count of ten per cent? A. Yes, sir.

Q. And the same general testimony as you have

given in regard to the items on page one, which

refers to the deck cargo, refers equally to the fig-

ures on page 2, which refer to the under-deck

cargo ? A. Yes.

Q. Then on page 5, Mr. Underwood, there is a

summary which shows that the value of the under-

deck cargo is as shown on page 2? A. Yes.

Q. That is, $34,927.88? A. Yes.

Q. Which is summarized on page 5? A. Yes.

Q. And sold at public auction, $13,295.25?

A. Yes.

Q. After payment of all expenses of sale?

A. The only expense of sale was the auctioneer's

commission. [295]

Q. And advertisement?

A. No, the only one deducted was the auctioneer's

commission.

Q. And according to this statement on page 5,

the owners of the cargo,—correct me if I am wrong,

—Avould, on the basis you have used in arriving at

these figures on pages 1 and 2, would have lost

$21,632.63?
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A. No, the "Mary E. Foster" owners, they had

nothing to do with the himber excejit the carrying

of it. It was the owners of the cargo, Allen & Rob-

inson, who w^ould have lost that.

Q. Do you mean this difference of $21,632.63

represents the loss of profits that Allen & Robinson

would otherwise have made?

A. I mean that the difference between w^hat w^e

actually got for the under-deck cargo at public

sale, and as to what we would have got from her

had we taken it into our yard and sold it in the

usual course of business.

Q. Does that twenty-one thousand dollars repre-

sent a loss of profit?

Mr. WILD.—Objected to as immaterial.

The COURT.—The loss is the difference between

the purchase price in Bellingham and w^hat it ac-

tually sold for, plus the expenses; that would have

to be taken into consideration. The objection will

be overruled.

A. I could not say it represents a loss of j)rofit.

[296]

The COURT.—What does it represent, Mr. Un-

derw^ood ?

A. About the only way I could put it is what I

put it before, the difference between what we ac-

tually got from the under-deck cargo and w^hat we

would have received during the usual course of

business; w^hether you want to call that profits or

not I do not know. I don't know just what you

mean by profits.
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Mr. STANLEY.—Q. This statement of what you

realized, on pages numbers 1 and 2 of Exhibit

"A-11" refers to your selling price to the i^ublic'?

A. Yes.

Q. Have you taken into consideration at all in

your tabulation in Exliibit "A-11" the expenses

which you would have incurred in realizing the

gross amount of sales as shown in the totals at the

end of pages one and two?

A. This is taking into consideration the cost plus

all expenses. That is the selling price, taking into

consideration all expenses, cost plus all expenses.

Q. In other words, you fix the selling rate by

adding to the original cost the transportation costs

and operating charges of your business, do you not?

A. Yes, absolutely, overhead and everything else.

Q. Everything else; overhead and everything

else? A. Yes.

Q. Insurance as w^ell?

A. All charges, everything that pertains to it in

the operation of the business. [297]

Q. So that in order to arrive at the figure, the

amount of which you would have lost, you would

have to deduct, would you not, from the gross sell-

ing prices, those costs which you would have in-

curred if you had actually sold it?

A. I w^ould before I arrived at any profit.

Q. Now, can you give us any idea, Mr. Under-

wood, how much per thousand feet of lumber those

operating charges would amount to?
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A. Not without looking them up. I could guess

at it, but I don't know how" close I would be.

Q. Will you look that up, Mr. Underwood?

A. Yes, for the year 1923.

Q. You understand, Mr. Underw^ood, w^hat I w^ant

is a statement of all operating charges. As I un-

derstand, you have expenses of taking the lumber,

for instance, from the wharf where it is delivered

to you, you take it at the ship's side, to your lum-

ber-yard. I am talking about the operating costs

generally. Your piling, assorting, and so forth, in

your lumber-yard, the insurance in your lumber-

yard, rent of your lumber-yard, delivery to pur-

chasers, all overhead.

A. As I understand it you want the general ex-

penses that pertain to that lumber from the time

we got it until it was sold?

Q. Lumber, generally.

The COURT.—You want the cost from the time

it is [298] delivered until it is sold. Just the

shore handling, the yard handling, the delivery and

the sale charge.

A. I think I know what you want.

Mr. STANLEY.—Q. As a matter of fact you

keep your accounts segregated, do you not, in your

business ?

A. Yes.

Q. So that it would not be a very big job to get

it out? A. I can get it very quickly.

Q. On page 6, Mr. Underwood, on Exhibit
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"A-11,'' there appears a statement of freight segre-

gation? A. Yes.

Q. Do I understand that the different freight

rates in connection with this shijDment, that they

differ on different classes of hunber?

A. No. At least I will say there is no different

rate.

Q. Perhaps I do not understand exactly what

this freight segregation means. What does this

freight segregation represent?

Mr. WILD.—That is as I stated to the Court at

the time it was introduced, a segregation so that

the Court may have a method of figuring the deck

cargo and the under-deck cargo and the difference

in each.

Mr. STANLEY.—Q. In that statement of the

overhead operating charges you make an allowance

for bad debts and things like that too, do you not,

Mr. L'nderwood, in j^our business ?

The COURT.—Do you have any bad debts?

[299]

A. We have them occasionally. Yes, I know

exactly what the bad debts for 1923 were; at least

I can refer to them.

Q. You generally try to get a lien on the build-

ing, do you not?

A. If it is liossible we get in.

Mr. STANLEY.—That is all.

Mr. STANLEY.—I omitted to ask one series of

questions I intended to ask, and didn't want to

interrupt

:
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Further Direct Examination.

(By Mr. WILD.)

Q. Mr. L^nderwood, what was the average

amount of net profit realized from the operation of

the "Mary E. Foster" for a period of approxi-

mately a year prior to April 20, 1923?

Mr. STANLEY.—Objected to, if the Court

please, as incompetent, irrelevant and immaterial,

and as having no bearing on the issues in this case,

the net profits of the "Mary E. Foster," and on

the ground that it is not the basis of any claim.

Mr. WILD.—May I state my purpose. Courts

of equity allow interest on awards, when a showing

is made that the person deprived of property would

otherwise have made a profit from it.

(Argument.)

Mr. WILD.—Now, we want to show that the

"Mary E. Foster" [300] was a very profitable

venture, and was returning to the o\^aiers of her

hull more than eight per cent per annum on the

value of her hull for the preceding year, and get

from Mr. Underwood his statement as to hiring

the "Mary E. Foster" and what the probable

profits would have been.

(Argument.)

The COURT.—I will let it go in upon the same

theory, as to the other question as to the difference

in the costs between Bellingham and here, and sub-

ject to a future ruling. You may answer the ques-

tion, Mr. Underwood?

A. I have prepared a statement here, if I can
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produce it, as to the profits of the "Mary E. Fos-

ter" for two years prior to the accident.

Q. What were the net profits to the owners of

"Mary E. Foster" from the operation of the

"Mary E. Foster" for that period of time, figured

on a per annum basis'?

The COURT.—Have you that there?

Mr. STANLEY.—It is all figured out in the

statement ?

Mr. WILD.—Yes.
WITNESS.—I don't seem to have it with me.

As near as I can recollect the schooner "Mary E.

Foster" paid dividends of seventeen thousand and

some odd dollars in the two years prior to the

accident.

Q. You mean annually?

A. For the two-year period. [301]

Q. So that approximately $8,500 per annum was

realized as a net profit from the operation of the

"Mary E. Foster" for the two-year period preced-

ing her wrecking?

A. Approximately that, yes, sir.

Q. What have you to say in your estimation as

to her probable earnings for the yearly period and

subsequent to April 20, 1923?

Mr. STANLEY.— Objected to, if the Court

please.

The COURT.—That would be on a different

basis.

(Argument.)

The COURT.—I w^ill permit that, but with the
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same understanding as to the other; it also seems

to me that it is on a different basis. I will want

to hear you on your briefs on that.

The COURT.—How long after April 20th?

Mr. WILD.—I will withdraw that question and

ask Mr. Underwood whether the "Mary E. Foster"

would have been as steadily employed by Allen &
Robinson for the year subsequent to April 20,

1923, as she was for the two-year period prior

thereto ?

A. Yes.

Q. And would she have carried during that

yearly period, can you say, more or less of an

average cargo than she would have carried for the

preceding two-year period?

A. The size of the cargoes would have been the

same. [302]

Q. For all practical purposes they would have

been about the same? A. Yes, just the same.

Q. What freight rate would have been allowed

or paid on the subsequent year compared with the

freight rate paid the prior years?

Mr. STANLEY.—What is that? I object to it.

(Argument.)

The COURT.—I will permit that, although you

are in a speculative field there.

A. The freight rate per voyage would have been

the same.

Q. Have you had experience with the expenses of

maintaining crew^s and operating ships for the

yearly period subsequent to April 20, 1923?
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A. Yes.

Q. How about that expense compared with the

same expense for a period of time of a year di-

rectly preceding April 20, 1923,—^is it about the

same or more?

A. It is about the same; less, if anything. It is

not more.

Q. So what relation, had the "Mary E. Foster''

been running, during the year subsequent to April

20, 1923, would the earnings have borne to the net

earnings for the period directly to that time ?

A. Probably about the same, under normal condi-

tions.

Q. Do you know of any reason why those earnings

would [303] not have been as great for the year

succeeding April 20, 1923, as they were for fhe year

prior; do you know of any reason they would not

have been the same or approximately the same?

A. They may have been greater or less, depend-

ing entirely on the elements.

Q. Is there any reason why there should be any

variation ?

A. No reason why there should be any large al-

lowance.

Cross-examination.

(By Mr. STANLEY.)

Q. Now, Mr. Underwood, the continuance of the

profits made by the "Mary E. Foster" would de-

pend largely, would it not, upon the continuance

of the "Mary E. Foster" to exist?

A. Entirely, sir.
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Q. And prior to this unfortunate accident in

April, 1923, the 'TVIary E. Foster" had been sub-

ject to the various vicissitudes that had put her out

of business, hadn 't she ?

A. Put her out of business temporarily.

Q. How long before May, 1923, was it that she

was last put out of business ?

A. August, 1918, I think, she was put ashore off

Puget Sound.

Q. Wasn't it subsequent to that, Mr. Under-

wood? [304]

Q. It may have been; that is my recollection. I

could not tell for sure, without my diary. I think

it was in 1919.

Q. At that time it cost you some twenty-five

thousand dollars to repair her, didn't it?

A. Not from that accident, the insurance,—it cost

the insurance people.

Mr. THOMPSON.—$24,824.61.

Mr. STANLEY.—Q. She had been in trouble be-

fore that, hadn't she?

A. She had been in difficulty the winter before

that; went into San Francisco leaking.

Q. But under the rates that have existed since

April, 1923, and the amounts of lumber that you

have been ordering and importing since 1923, you

can testify now as an expert, as I understand, that

if the "Foster" had continued to exist she would

have made money? A. Yes.

Q. Is that correct? That I take it is the sub-

stance of the given given by you to Mr, Wild?



436 Allen & Rohinson, Ltd., et al., vs.

(Testimony of Lewis Harry Underwood.)

A. Yes.

(Whereupon an adjournment was taken to 2

P. M., Tuesday, February 24, 1925.) [305]

Tuesday, May 24, 1925, 2 o'clock P. M.

On Tuesday, May 24, 1925, at 2 o'clock P. M.,

all parties being present as before, the following

further proceedings were had and testimony taken

:

The COURT.—In view of some testimony given

by Mr. Underwood and in turning matters over

in my mind trying to be sure I understand the

situation, I would like to bring this phrase of the

matter to the attention of counsel, that they may

shape their evidence accordingly, if they think it

worth while. After the collision had occurred,

some six or seven miles out from Diamond Head,

if the '*Mary Foster" then had been towed into

the harbor, as I take it the direct damage and in-

jury would have been the result of the collision of

the boat and the wetting of the lumber by reason of

the sea water running into the vessel. This far it

does not appear that any lumber w^as lost out there,

that has to be shown, or the lumber was not other-

wise injured. I also take it that there was no sand

or coral or ami:hing of that kind thrown onto the

water from the action of the waves, and the li-

belee's admission, as I understand it, of the result

of that collision, would also include the damage

to the cargo by reason of the water entering the

vessel through the opening made by the collision.

The libellants, however, contend that not only the in-
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jury thus received but the going ashore, going upon

the reef, was also a direct result of the collision, the

collision being [306] the proximate cause of the

entire injury received b}^ the vessel, not only by the

direct collision but also the injury received from

the reef, the shore, and also the further damage to

the cargo, the breaking and splintering of boards,

and the loss of some of the cargo by the action of

the waves. Now, if the Court should find that the

going upon the reef and the injury there received

to the vessel, as well as further injury to the lumber,

was not the direct result of the collision, that is

one thing, and for that reason it seems to me it

ought,—if counsel can, it ought to be segregated,

by evidence, in some way. Of course I may be

anticipating.

Mr. THOMPSON.—The deposition of Mr. Lyle

shows the actual damage to the ship, and we will

show the actual damage to the cargo as closely as

we can.

The COURT.—I trust I have made myself clear

on that point. In turning this over in my mind

that came to me. Your tender of five thousand

dollars w-as for the purpose of covering the direct

injury to the ship, and the injury to the lumber.

The question will arise as to whether the mere

wetting of the lumber w^as much damage, or what-

ever it may be, if that can be established. I want

to try if I can to get to the bottom of this case.

Mr. THOMPSON.—The testimony of Mr. Lyle
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shows the actual damage to be some four thousand,

eight hundred [307] and some odd dollars.

The COURT.—The actual damage to the ship?

Mr. THOMPSON.—Yes.
The COURT.—How about the cargo?

Mr. THOMPSON.—I can only approximate that,

by showing the gash was 14 feet 8 from top to

bottom, and that it was of a certain width and of a

certain depth, and the amount of lumber that would

be contained within that area.

The COURT.—You contend the entire lower

cargo was submerged, covered with water?

Mr. THOMPSON.—Yes, your Honor, and be-

came stained, salt water stained.

The COURT.—I am speaking of before the ship

reached the reef.

Mr. THOMPSON.—Yes.
The COURT.—You further contend the deck

cargo was damaged by water before she got in?

Mr. THOMPSON.—Only a small portion of that

Avas covered by water.

TESTIMONY OF FRANK C. POOR, FOR
LIBELLANTS.

FRANK C. POOR was called and sworn as a

witness for the libellants and testified as follows

:

Direct Examination.

(By Mr. THOMPSON.)
Q. You are with the Board of Harbor Commis-

sioners of the Territory of Hawaii, are you not?

[308] A. Yes.
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Q. You are their chief and only clerk?

A. Yes, sir,—not the only clerk. I have an as-

sistant.

Q. I will call 3'our attention to a bill which was

rendered to the schooner "Mary E. Foster"?

A. Yes, sir.

Q. You prepared that, did you not? A. I did.

Q. Will you note the charges on there?

A. Yes, sir.

Q. And state whether or not they are customary

and usual and legal charges? A. They are.

Q. The bill was paid when?

A. It does not say.

Q. It doesn't appear there? A. No.

Q. You recall I telephoned to you; do you re-

member the date as June 14, 1923? A. Yes, sir.

Q. That was the date it was paid. You told me
that in answer to a telephone message, do you re-

member that?

A. I remember the conversation over the tele-

phone, but not whether it was June 14th, or 24th.

Q. I have June 14th? A. Yes.

Mr. THOMPSON.—Will you admit it was paid

on that date?

Mr. STANLEY.—Yes. [309]

Mr. THOMPSON.—We offer this bill in evi-

dence, the bill of the Harbor Commissioners, which

is itemized as follows : Pilotage, $25 ; Harbormaster

fee, $5; Haul of ship, $5; Pier No. 2, cleaning

wharf $2; wharfage, 17 days, 839 tons at 2 cents.
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a ton, which is a customary and legal charge,

$285.26, the total bill being for $322.26.

The COURT.—It will be received.

(Bill received and marked as Libellant's Exhibit

''A-12.")

(Cross-examination waived.)

The COURT.—There is one other matter I want

to mention in connection with what I was saying,

that it might be well where we have argument on

the law as well as the facts, to have counsel in con-

nection with their briefs file requests of the court

to make certain findings, and refer to the pages

of the transcript. I have found that very help-

ful. Then I know clearly what your requests are.

Mr. STANLEY.—I wish to state now, the other

day notice was given to produce the log of the

"Maunakea" on the night of the accident. I want

to say that smce that notice I have been having a

diligent search made both in the office of the Inter-

Island Steamship Company and also in our own

office, for I know we had it at one time, for the

log, and so far without success. We [310] are

continuing those efforts.

Mr. THOMPSON.—All right.
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TESTIMONY OF GEORGE H. COWAN, FOR
LIBELLANTS.

GEORGE H. COWAN was duly called and sworn

as a witness for the libellants and testified as fol-

lows:

Direct Examination.

(By Mr. THOMPSON.)
Q. You are in the insurance department of Castle

& Cooke, are you not? A. Yes.

Q. Your particular forte is handling marine in-

surance? A. Yes.

Q. Do you recall if you insured a certain cargo

on the "Mary E. Foster" for the account of Allen

& Robinson, Limited?

A. The "Foster," at the time of the wreck?

Q. Yes? A. Yes.

Q. Mr. Underwood has testified to the date of

the payment of this amount. I am just showing the

regularity. I call your attention to an account

rendered by Castle & Cook to Allen & Robinson,

Limited, and ask you to examine it. You are

familiar with the rates charged and insurance

charges in the City of Honolulu and on this class

of risk?

A. Yes. The regular rate is charged in there.

Q. This was the regular rate charged? [311]

A. Yes, sir.

Mr. THOMPSON.—We wish to offer this.

The COURT.—It will be received and marked.
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(Bill is received and marked as Libellants' Ex-

hibit "A-13.")

TESTIMONY OF LEWIS HARRY UNDER-
WOOD, FOR LIBELLANTS (RECALLED
—CROSS-EXAMINATION RESUMED).

LEWIS HARRY UNDERWOOD resumed the

stand for further examination and testified as fol-

lows:

Mr. THOMPSON.—Q. Referring to the $247.82

insurance premium paid on the cargo, do you know

where you took that from, Mr. Underwood! The

amount was proved, but not the reasonable value,

whether it was the regular rate.

Mr. STANLEY.—You mean the usual charge for

insurance ?

Mr. THOMPSON.—Yes.
Mr. STANLEY.—We will admit that.

Mr. WILD.—That amount of $247.82 Mr. Under-

wood said was the cost of the insurance on the

cargo. It was an exhibit, but is found on page

5 of the transcript of February 18th.

The COURT.—I would like to ask Mr. Under-

wood,—if you know,—you mentioned the fact of

the lumber being covered with sand, grit I believe

you said?

A. Yes.

Q. Can you tell us whether the sand was thrown

on there by the action of the waves out at sea, or

after [312] it reached the beach?
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A. Only after it reached the beach.

Q. In the segregation of this lumber, in the sale

of this lumber, did you consider it to be damaged if

it had only been water-stained, free from sand,

grit or anything of that character, would that have

made any difference in the selling price of it ?

A. Yes, sir.

Q. The mere action of the water on the lumber

would not damage it very much, would it?

A. Other than discoloration, no.

Q. It would be just as good, would it not ?

A. No, I would not say that. It is just the same

as taking ordinary merchandise, that is put up in

cans, after it has been in w^ater and the labels spoiled

you cannot sell it for first-class merchandise, and

neither can we with lumber that is discolored. It

not only stains it, but when it dries it becomes very

black, and dark.

Direct Examination.

(By Mr. WILD.)

Q. What would you say, Mr. Underwood, as to

the damage that would have been caused to the

under-deck lumber from having the hold flooded

with water on the night of the 20th, assuming that

the boat had been towed into the harbor and there

unloaded into the dry-dock about the 20th of April

or within a reasonable time from [313] that

date?

Mr. STANLEY.—We object to that being an-
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swered; it has not been shown that Mr. Underwood

has had experience with lumber of that description.

Mr. THOMPSON.—You admitted he was an ex-

pert on all kinds of lumber throughout the world.

The COURT.—Q. Did you ever have the handl-

ing or sale of lumber that had been wet from sea

w^ater?

A. Not to any extent ; no.

The COURT.—It has occurred, has it, from time

to time?

A. Occasionally, small portion of a deck-load of

lumber that comes down here in the winter time is

somewhat stained but very, very little of it, just

the outside boards, the percentage to the total cargo

would be so small it would not be worth while con-

sidering.

The COURT.—That is previous to the occasion

you are talking about?

A. Yes.

The COURT.—As I take it the under cargo on the

occasion of the last voyage of the "Mary E. Foster, '^

every board had been wet or stained ?

A. Under the conditions which you mentioned a

minute ago, had the vessel come right in?

Q. Yes.

A. I imagine the water w^ould have gone all

through there. Of course the boards are packed

close together and the water could not have reached

all sides of every [314] piece?

Q. How did you find it when you got it out ?

A. It was black, all discolored.
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Q. Every piece? A. Yes.

Q. Of course it had been in the water several

days? A. Yes.

Mr. WILD.—Q. It would have been impossible,

would it not, to have unloaded that cargo as soon

as it got ashore ?

A. Under ordinary conditions it would take five

or six days to get the deck-load off.

Q. Would it have been possible to take the under

deck-load off with the hold flooded with water?

A. You could not get it off.

Q. So it would have been necessary to perform all

the operation,—what would have been necessary

with the under-deck cargo?

A. We would have to do one of tw^o things, we

would have to put the vessel in the dry-dock and

let all the water be drawn out and plug up the hole,

then flood her again, or not being able to do that,

tear the deck out. The water was resting on the

deck-load. You could not move that without doing

one of those two things.

The COURT.—Does that mean the under cargo

would have been in water for several days? [315]

A. Yes, sir.

Mr. STANLEY.—You mean after her experience

on the reef?

WITNESS.—Regardless of her being there, of

whether she went on the reef or not.

Mr. WILD.—Q. Assuming that the under-deck

cargo had come in in the hold of the boat, that it

was towed in on the night of the 20th or early



446 Allen & Robinson, Ltd., et ah, vs.

(Testimony of Lewis Harry Underwood.)

morning of the 21st, and that this cargo had been

discharged wdthin four or five days, as you have

testified, what in your opinion w^ould have been the

loss in vahie to that cargo, if any, due to the wet-

ting caused by the sea water?

Mr. STANLEY.—Objected to, the witness has

not shown himself qualified.

The COURT.—I think Mr. Underwood is suffi-

ciently qualified to testify upon this.

(Argument.)

The COURT.—His testimony on that phase of

the matter may not have the same weight as one

who had been handling that kind of damaged lum-

ber time after time, but I think it is admissible.

Mr. STANLEY.—Will your Honor allow us an

exception.

A. I cannot say what the damage would have

been. The only thing I can say is to how I pi'oib-

ably would have handled it. We would un-

doubtedly have put it aside, not in our owti yard

but on some other property, [316] and disposed

of it to the best advantage, w^hat we could get for

it.

Q. In other w'ords, would or w^ould not you have

sold that as grade A lumber or grade two lumber

right out of your yard?

A. We would not have attempted to sell it as

grade A lumber, or first-class lumber.

Q. You would have sold it as damaged lumber?

A. Yes.

Q. And can you make an estimate, Mr. Under-
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w^ood, as to what you would consider that abstract

damaged to have been?

Mr. STANLEY.—Objected to. Mr. Underwood

has already said that he cannot say.

The COURT.—Is that the best answer you can

give us?

A. I cannot tell you what the damage would be,

no ; it would depend entirely on the kind of market,

what the market was and what the call was, and

who wanted it.

The COURT.—Do I understand this wetting of

the lumber is simply on the surface or does it pene-

trate the entire board. For instance, lumber you

might call clear lumber, or flooring, going through

the planer, wouldn't the planer take off all the

stain? A. Yes.

The COURT.—It would take it all off?

A. Yes, sir. [317]

Cross-examination.

(By Mr. STANLEY.)
Q. Mr. Underwood, did you prepare these figures

I asked for the other day showing the operating

expenses in connection with the testimony you

have previously given?

A. I prepared some notes on it. I have not got

it in typewritten form. I have my figures.

Q. Well, will yoTi let us have those.

A. As I understand it you asked me to tell you

what all the charges are that pertain to lumber

from the time that it reached Honolulu until we
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sold it. For the year 1923 those charges averaged

14.41 per thousand feet.

Q. And what particular charges, Mr. Underwood,

are included in that total?

A. There are two lines of charges, one that I

have made up under the heading of "Direct Yard

Charges," the other being a proportioning of our

total overhead charges.

Q. And the direct yard charges would be what?

I don't want the amounts, but just to see what you

have included in the charges.

A. They were the following—they included: Dis-

charging vessels, w^hich includes the cost of taking

lumber from ships' tackles on the wharves, putting

the lumber on the piles in the yards, the next item

is our yard wages, weekly wages paid to the regular

yard laborers. [318] Then I have yard rent, yard

insurance, yard salaries, and by salaries I mean the

monthly pay to the salaried force down there; the

next item is marine insurance, being the insurance

on the cargoes while in transportation, while in tran-

sit from the Pacific Coast to Honolulu.

Q. How much is that item? I ask you that be-

cause haven't you already included that in your

freight, given us that figure with your freight.

A. No.

Mr. THOMPSON.—This is for the whole year,

for the whole yard.

Mr. STANLEY.—I am dealing with the amounts
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you could have sold. I asked you what would have

been the operating charges in connection with that.

(Argument.)

Q. I understand your operating charges were

fixed. Isn't that so? A. Yes.

Q. That what you would give for the year gen-

erally in 1923 would have applied to the lumber

which was imjDorted on the "Foster?" A. Yes.

Q. Isn't that right? A. Yes.

Mr. STANLEY.—Mr. Thompson says it is not.

Mr. THOMPSON.—You requested the general

charges for the entire year, and that is what he is

giving you. [319]

Mr. STANLEY.—Q. Is this marine insurance

not already included in the figures you have given

us in connection with the importation of the lum-

ber?

A. No, it is not. Do you w^ant the amount of

that figure?

Q. No, it doesn't matter.

A. The next heading I have is the cost of operat-

ing a small blacksmith-shop we have do^vn at the

yard, keeping the equipment going, and so forth,

and a paint-shop, and the last item under the direct

yard charges is depreciation on yard equipment.

That is the actual tools, apparatus, used for hand-

ling lumber in the 3'ard.

Q. You have not included, or have you included,

Mr. Underwood, any depreciation on the lumber

itself? A. No.

Q. Or wastage? A. No.
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Q. Isn't that an item that should be included?

A. I don't think so for the reason that we used it

all in stacking lumber in the yard. It is stacked

for two reasons, the first to make it handy to get

at, and handy to handle, and the other reason is

for the purpose of seasoning, piling it up so that

the air can get in between it, and for that we use

the broken stuff, to put in between the layers as

the piles go up. [320]

Q. You gave us yard insurance. That means in-

surance on the lumber while in the yard?

A. No.

Q. What does that mean?

A. Insurance on the yard, property, building,

offices.

Q. Have you included in this "Direct Yard

Charges" any insurance on the lumber itself?

A. No, that is in my overhead charges.

Q. All right. You have given us all your direct

yard charges? A. Yes, I have.

Q. And proportion of overhead?

A. The first item is general expense, and after

going through the rest of these items you can im-

agine what the general expense covers. The next

item is salaries. Federal income tax. Territorial

property tax, Territorial income tax, corporation

tax, automobile tax, and insurance on merchandise.

The COURT.—Would lumber be considered mer-

chandise?

A. Yes, sir. Accident insurance; advertising,

office rent, travelling expense, both Mainland and
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Island ; cost of cablegrams ; cost of exchange ; bonus

to employees ; interest on overdrafts from the bank
;

expense of operating automobile trucks; bad ac-

counts, they were quite large that year ; depreciation

on all equipment other than what was in that direct

yard charges there, and the small item of prepaid

freight, that is freight [321] prepaid on the rail-

road to customers, and that is Island freight pre-

paid on the Inter-Island to the other Islands. The

total of those items is divided 72 per cent plus to

yard, and 27 per cent plus to our store, or general

merchandise.

Q. And those were all figured in, Mr. Underwood,

in arriving at your selling price that you spoke of

the other day? A. Yes, sir.

Q. Mr. Underwood, the prices you gave us for

lumber the other day in Exhibit "A-11" were, if

I recall correctly, for the prices of lumber sold in

lots of twenty to twenty-five thousand feet and

under ?

A. Yes, sir. I would not want to confine it to

twenty to twenty-five thousand feet of lumber. It

is sometimes more than that.

Q. Well, on the average? A. How is that?

Q. You sell in thousand foot lots?

A. Yes, in the regular course of business.

Q. And the 25,000 quantity represents the ordi-

nary maximum amount?

A. Well, you take the ordinary house, for in-

stance, that goes up, the lumber is not all sold, de-

livered and charged in one time; it is usually or-
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dered at one time and charged as it goes out, and

that runs thirty to thirty-five hundred feet on the

ordinary small two-bedroom houses. [322]

Q. You said, Mr. Underwood, that the prices

sho^^^l on pages one and two of this exhibit were

in accordance with the price list in effect in May,

1923? A. Yes.

Q. I limited my question to pages 1 and 2; the

same would apply, Avould it not, to the pages 3

and 4? A. Yes. They are the same rates.

Q. This cargo on the "Foster," Mr. Underwood,

was imported just to replenish your general stock?

A. It was.

Q. And it w^as not i)urchased to fill any particular

order? A. No.

Q. That is the cargo w^as purchased, and the price

you paid was at the market rate in Bellingham,

was it, at the time the lumber was ordered?

A. I could answer that better by telling you just

how \\e i^urchase. When w^e are ready to buy a

cargo of lumber we send out the specifications for

what w^e w^ant to four or five, at least, sometimes

more, manufacturing mills, and ask them to quote

us on a certain date, giving them two weeks to a

month's time. Those quotations come in by tele-

gram, and w^e, as a rule, take the lowest figure and

place the cargo there. It happened in this par-

ticular case to be with the Blowdell-Donovan Lum-

ber Company of Bellingham.

Q. State, Mr. Underwood, if a similar quantity

of lumber [323] could not have been produced
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at the same rate in Bellingham, say in the latter

part of April or the month of May, 1923?

A. I could not say without looking it up, for the

reason you have to buy your cargoes two or three

or four months ahead of the time.—I mean prior to

the shipment by that. In that two or three or four

months there may have been a fluctuation in the

price, either up or down. I could not say \\dthout

looking it up; it might have been the same.

Q. Did you, as a matter of fact, Mr. Underwood,

have this order filled the second time, that is after

you lost the lumber on the "Foster" you had an-

other order sent in for about the same quantity?

A. Yes.

Q. And then about what time was it?

A. We practically duplicated the order, and it

w^as brought here partly by the Matson Navigation

Company in one of their carriers, and partly by a

schooner that we charted. I think, if I remember

correctly, it was the schooner "Kamano," and I

think she arrived here in the following July or

August. The portion brought down by one of the

Matson carriers arrived a little ahead of the sailing

vessel.

Q. What rates,—the freight rates you have said,

I believe, in answer to Mr. Wild, continued the same

as they were in April, 1923? A. Yes. [324]

Q. And so continued for how long, Mr. Under-

wood ?

A. I think some time during the latter part of
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1924, Avlien there w^as a reduction of fifty cents per

thousand.

Q. From April, 1923, to . some time the latter part

of 1924 they continued the same? A. They did.

Q. Would you mind, Mr. Underwood, to consult

your records so as to be able to answer the ques-

tion I put to you as to whether or not the prices

for lumber in Bellingham continued practically the

same for several months after the 20th of April,

1923; you might also at the same time give us the

figures you paid for the duplication of this order,

which arrived in July.

A. I could not tell you from any records of my
business, in my possession, as to the fluctuations in

the price of lumber confined to Bellingham. I could

give you those on the Puget Sound District. The

Bellingham mill from which we purchased this par-

ticular cargo, I don't remember whether it fur-

nished the duplicate or not. They may have had

a number of orders booked up, and then their price

would be higher, and some other mill not having

any orders might take it and at a price less than

w^hat the Bellingham mill would have taken it for.

I could tell you what the market price of lumber

was on Puget Sound.

Q. And they are pretty uniform, are tliey not?

A. Yes. [325]

Q. It is a fact, is it not, Mr. Underwood, that if

you had to dispose of or tried to dispose of a cargo

load of lumber, the bidders would be strictly limited

in number?
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The COURT.—You mean the entire cargo 1

A. I don't know, there are several here in posi-

tion to bid. On the last auction of which I had an

opportunity to bid on a cargo of lumber, it seems

to me there were seven or eight bidders.

Q. Who would they be, plantations or your com-

petitors in business?

A. Three of them were competitors here.

Q. That is the large firms? Lewers & Cooke?

A. Lewers & Cooke, City Mill, ourselves, T. H.

Davies & Company of Hilo, bid on it.

Q. They are all competitors in the lumber busi-

ness? A. And the American Factors bid on it.

Q. They are all competitors in the lumber busi-

ness, of yours?

A. Yes, when it comes to cargo quantities, yes.

Q. Outside of them would there be any market

for cargo lots?

A. I do not think so; very, very, very seldom.

Q. And it is true, is it not, that those competitors

had the same means of learning and familiarizing

themselves with the cost of lumber at the Coast?

A. There is no reason why they should not have.

[326]

Q. And equal facilities of knowing the freights?

A. Yes, sir, they should know it.

Q. So it is a fact, also, is it not, Mr. Underwood,

that none of the bidders, the possible bidders for

a cargo lot in Honolulu, would bid for a cargo very

much in excess of what it would cost, what the lum-
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ber would cost at the Coast, plus the transportation

costs? A. Well, I don't know\

Q. That is, as a matter of fact, there would not

be much of an advance of the cost of lumber and

the transportation rate, unless some very special

need for the lumber arose at a particular time?

A. Not necessarily. I have know^i of bids to be

opened where a diiference of three or four dollars

a thousand was noted, and there were figures sub-

mitted, and every dollar a thousand means a thou-

sand dollars on a cargo of lumber.

Q. Every dollar a thousand means a thousand

dollars per cargo %

A. Means a thousand dollars a million feet, and

a million feet is considered a cargo.

Q. What would be the inducement, Mr. Under-

wood, for bidding much in excess of the cost of

the lumber on the Coast plus the transportation

charges ?

A. Well, a man in bidding, he would have to base

his [327] figures, his bid, on w^hat figures he was

able to obtain; one man might obtain a figure from

a mill that is anxious to sell, maybe a competitor

may obtain a figure from a mill that is running on

orders and is not anxious to take on more business,

and wants two or three dollars more for his lumber

than the man I am dealing with up there.

Q. The prices you obtain is fixed up on the Coast,

by submitting your offer to various firms?

A. Various firms. There is always an estab-

lished base price for lumber, the mills up there,
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The Association of Mills, for instance, will decide

that their base price for lumber is sixteen dollars.

One mill may w^ant to sell very badly and will sell

for fifteen and if he thinks he cannot get your order

for fifteen he may offer it for fourteen, and an-

other mill may be loaded up and does not want to

sell for sixteen, and would not offer it at less than

seventeen or eighteen, that is where the variation

comes in.

Q. There is a basic price established?

A. There is a base price established; it is not

exactly advertised, but it is given out to the lumber

trade.

Q. How often is that done, Mr. Underwood?

A. It is done whenever a change in the price is

made by the Association of Manufacturers.

Q. Do you know what this base price was at the

time that the "Foster" arrived on April 20th?

[328]

A. No, I don't know, without looking it up.

Q. You think that,—have you that?

A. The only figures I have here is the base price

at which the "Foster" cargo was bought.

Q. And that was, you told us, at how much?

A. That was $20 a thousand.

Q. Would you mind, while looking up these other

figures, to look up and tell us when that base price

was established, and when, how soon afterwards,

how long after that, it was changed?

A. I will have to look that up for you.

Q. And in your sale price here, as I understand
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it, Mr. Underwood, correct me if I am w^rong, is

made \\p of tw^o or three different items? That is

your cost at Bellinghaml A. Yes.

Q. And your ocean freights and transportation

charges? A. Yes.

Q. Then you have got your operating charges,

which you say in 1923 amounted to 14.41, I think?

A. Yes.

Q. And four thousand, your profit?

A. Correct.

Q. Those are the four ingredients?

A. Those are the four, yes, sir.

Q. And what profit do you figure, Mr. Under-

wood, in reaching your selling price, that is in

1923? [329]

The COUET.—It may be an excess profit; pos-

sibly he doesn't care to disclose it.

A. I can tell you what the profit in 1923

amounted to. It averaged for that year 3.98 per

thousand feet.

Mr. STANLEY.—Q. Mr. Underwood, you paid

the Young Brothers, I believe, some

—

A. $5,880. I think. Yes, that is it.

Q. $5,880? A. Yes.

Q. And then later on a small bill for putting the

''Foster" on the dry-dock?

A. Two or three small bills, I think, shifting of

the vessel.

Q. Now, what were the conditions of Young

Brothers employment? Who employed them?

A. I employed them. At least I authorized their
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employment. They were probably employed by the

Hawaiian Dredging Company, but I authorized the

employment, with the understanding that Allen &

Eobinson would pay them for any serAices rendered

directly to us or our interests.

Q. With the understanding that they would be

paid by Allen & Robinson for any services ren-

dered directly?

A. To us or our interests ; by that I mean our in-

terests. They were going to render assistance to

the "Mary E. Foster" and Allen & Robinson were

not the only ones interested; there were the other

co-owners in the vessel. [330]

Q. What do you mean by services rendered di-

rectly to Allen & Robinson, or the interests Allen

& Robinson represented?

A. By directly, I mean any assistance they may

render to the cargo that was aboard and the "Mary

E. Foster," that belonged to Allen & Robinson.

Q. Didn't Allen & Robinson also have an interest

in the boat?

A. Yes, but there were others also who had an

interest in the boat.

Q. So when you authorized the employment of

Young Brothers that w^ould be determined by the

amount of the interest Allen & Robinson had in the

boat? A. Yes.

Q. The Hawaiian Dredging Company undertook,

as I understand it, the salving operations under

authority from you? A. They did.

Q. And the salvage operations included the drag-
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ging of the ''Mary E. Foster" and her cargo off

the reef? A. Yes.

The COURT.—Q. Who authorized the employ-

ment of the Young Brothers and the Hawaiian

Dredging Company so far as the other members

were concerned, in the "Mary E. Foster"?

A. I did.

Q. You represented all parties?

A. All owners; yes. [331]

Mr. STANLEY.—Q. You have testified that the

Hawaiian Dredging Company were to undertake the

salvage ?

A. Yes.

Q. And that the salvage that they were undertak-

ing or proposed to undertake was the dragging of

the "Foster" and her cargo off the reef?

A. Yes.

Q. And was the Hawaiian Dredging Company to

employ such assistance as it deemed necessary?

A. The only assistance that w^as discussed by a

representative of the Hawaiian Dredging Company

and myself was that of Young Brothers; no other

outside assistance was even talked of, but that was

discussed by Mr. Atkinson and myself.

Q. Was the "Mikioi" taking part in the sal-

vage? A. Yes.

Q. As I understand, the salvor could use her,

under the conditions?

A. As I understand it, the tug "Mikioi" was

working in conjunction with the salving vessel

"Gaylord." In other words, the "Mikioi" was sent
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out to take hold of the "Foster" before I knew any-

thing about it. When I got on the scene the "Mi-

kioi" had hold of the "Foster," trying to hold

her, and after talking with Mr. Atkinson it was

decided by he and I that the "Mikioi" keep her

line taut on the "Foster" until she was floated, if

she w^as ever floated. It took some time to get the

salvaging [332] vessel out there in place, and

then to have her gear fastened onto the '

' Foster.
'

'

Q. What I want to find out is, after the "Gay-

lord" took hold of her was the "Mikioi" one of the

agencies employed by the "Gaylord" in performing

the salvage work which you had authorized the

dredging company to do?

A. I would not want to say yes to that question.

As ,1 said a moment ago, the "Mikioi" was the first

vessel to go out there and put a line onto the "Fos-

ter," and it was some hours afterwards before the

salvaging vessel was in place, moored, and got her

gear onto the "Foster." After the salvaging ves-

sel was ready to start pulling I did not think it

wise for one moment to take the "Mikioi" off of

her. As a matter of fact I was trying to get other

vessels onto her, trying to get other vessels out there

with a line on the "Foster."

Q. What other vessels?

A. The Government vessels "Navajo" and

"Cuba," neither one of which, however, would come

in close enough to put a line on her. They were

both out there for us.
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Q. You made no contract of emiDloyment with

Young Brothers?

A. ^ot as to the amount, no. As to any sum,

you mean?

Q. Yes. A. No. [333]

Q. The Hawaiian Dredging Company filed a libel

in this court, did they not, against the "Mary E.

Foster"?

A. I don't know whether they filed it in this

court or not. I know they filed a libel.

Q. They filed a libel. And a decree was entered

in its favor, was it not, for the sum of nine thou-

sand dollars ? A. Nine thousand dollars.

Q. Was that after a trial, or by agreement?

A. It was by agreement, I believe.

Q. But you had no arrangement as to the com-

pensation that should be paid by Allen & Robinson

to them,—Allen & Robinson and the other interests

it represented?

A. To the Hawaiian Dredging Company ?

Q. With Young Brothers? A. No.

Q. Then this bill of $5,880, that was presented

by Young Brothers to you was paid merely on pres-

entation?

A. No, it was not. When the bill reached us

first it was in the amount of some six thousand odd

dollars.

Q. How much?

A. When the liiU first reached us it was in tlio

amount of $6,990.
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Q. You had no prior experience with work of

this nature, Mr. Undei'wood? A. Xo.

Q. That would enable you to form any opinion as

to whether or not the price you paid was reasonable

or otherwise? [334]

A. No, I had no experience along that line. In

making, or in authorizing the employment of Young

Brothers, I did, however, have a conversation with

Mr. Young, and he promised at the time of that em-

ployment to supph' me with a record, or a record

of every boat on the job during the time that

it took to salvage the "Foster," and when Mr.

Young presented us with a bill that bill was item-

ized as to each boat and the hours for each boat,

and the rates per hour, also supported by a docu-

ment of some eight pages covering the log of the

time spent by each boat on the job, and that was

all checked by me before authorizing payment for

a portion of this bill ; one portion we never did pay.

Q. But your previous experience with the Young

Brothers had been limited merely to paying their

bills for towage by their boats on vessels from the

harbor to outside the channel, or from deep water

into the harbor? A. That is correct.

Q. And you had no dealings with them prior to

this sufficient to enable you to say whether or not

the price they actually charged for four days' work

there was reasonable or otherwise?

A. No, but from my point of view it made no

difference whether it was reasonable or w^hether it

was not, they [335] w^re the only equipment we
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could hire. We had to get them. If they wanted

to jcharge me a thousand dollars a day, I would have

to pay it. We had to get help for that vessel im-

mediately.

Q. Could you not have done with them the same

as you did with the Hawaiian Dredging Company,

that is the Hawaiian Dredging Company filed a

libel against the "Foster," the cargo, and so forth,

for twenty-five thousand dollars?

A. Yes, they did.

Q. And it was left to the determination of the

Court as to what would be a reasonable compensa-

tion, that is it was thrown into court with that idea ?

A. No, I could not have done that for this reason

:

When we engaged the Hawaiian Dredging Com-

pany to come out there and try to salvage the

"Foster," I did not agree, would not agree, with

Mr. Atkinson as to a fee. We left it to be threshed

out later. In employing Young Brothers I agreed

to pay him his regular rate per boat.

Q. I thought all you said, Mr. Underwood, was

that he agreed at the time you employed him that

he would furnish you a log showing the hours his

different vessels were employed? A. Yes.

Q. That was all, wasn't it?

A. No; that may have been all I said a moment

ago, but [336] what was agreed to by Young and

myself was that he would charge me his regular

rate for each boat, without any overtime,—charge

me the same rate all the way through.
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Q. Without any overtime. Did he tell you what

the rates for the different boats had been ?

A. No, I do not think so; no, I knew he did not.

Q. And all you knew then about his rates were

the rates that he had previously charged you for

some hour or half hours' work as the case might be,

in towing one of your lumber vessels in or out of

the harbor?

A. Yes, that is all I knew of it, and his rates for

towing our vessels is at the rate of so much per ton,

so that the rates on those bills would not help me
in figuring this.

Q. So you did not even know^ then his rates per

hour on his tow-boats f A. No, I did not.

The COURT.—Both Mr. Atkinson and Mr.

Young testified that the charges were reasonable,

as I understand.

(Argument.)

The COURT.—Mr. Underwood does not pretend

to know whether it is reasonable or imreasonable,

as I understand.

Mr. THOMPSON.—We are not undertaking to

show the reasonableness of this b}- this witness.

Mr. STANLEY.—That is all at present. [337]

Redirect Examination.

(By Mr. WILD.)

Q. Mr. Underwood, in answer to some of Judge

Stanley's questions in cross-examination you

brought out certain circumstances, show^ed certain

expenses that you had in relation to handling lum-
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ber and the sale of lumber, and you divided those

expenses in two different ways, under two general

heads, direct yard charges and proportion of OA^er-

head charges? A. Yes, sir.

Q. Now as a matter of fact don't your direct

yard charges, that you have enumerated there, go

right on, and wouldn't they have been approxi-

mately the same regardless of whether you landed

this cargo or not, of the "Foster"? A. Yes.

Q. So that there wasn't any saving to you, or

saving in expenses to you, for these direct yard

charges because of the fact that the "Foster"

cargo was destroyed or came in a different way?

A. No, none whatever.

Q. And is the same thing true of the overhead,

the proportion of the overhead you have talked

about, the general expenses, salaries,—the salaries

went right on the way they had been, you had the

same salaried em^Dloyees as you would have had if

the "Foster" cargo had come to port and been

landed; is that correct? [338] A. Yes.

Q. And your auto taxes, your insurance on mer-

chandise, accident insurance, advertising, office rent,

travelling expenses, cost of cablegrams, and so

forth, those would have been approximately the

same although your "Foster" cargo had all been

lost or sunk at sea? A. Just the same.

Q. In other words, Mr. Underwood, it cost you

so and so much to do business at a given time, and

if one or two or three cargoes of lumber did not
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turn up there would not be much saving in your

general cost of doing business, isn't that right?

A. Yes.

Q. That is in other words, you have to have a

business plant, an office and equipment, and yards

and facilities of a certain size to do a certain busi-

ness, and you have to maintain those whether one

cargo comes in or not?

A. Yes. The only incident that might change

that figure of 14.41 to any extent would not have

been the amount of lumber coming in, but would

have been the amount of lumber sold. It is based

on what we sold, not on what we bring in.

Q. And the cargo that was on the "Mary E. Fos-

ter" you say you had designed for general sale in

Honolulu, the same as your other lumber?

A. Yes. [339]

Q. And the prices that you have given as to the

value,—I mean the values that you have given as

the value of that lumber in Honolulu, is the value

that it w^ould have had to you for that purpose; is

that correct?

A. Exactly, yes, sir ; that is what it is.

Q. There is no profit included in that 14.41?

A. No, no profit and no freight.

Mr. STANLEY.—Q. I understood you to say the

freight rate was the same from the end of 1923,

to 1924, the end of 1924, was that it?

A. I said the freight w^as the same.

Q. Isn't that right? A. Yes.

Mr. THOMPSON.—Q. I understood you to say
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part of it was brought down on one of the Matson

boats and part on a sailing vessel ?

A. Part was brought on a schooner that we

charted, and part brought by the Matson Naviga-

tion Company.

Q. Was the rate the same on both of them?

A. No. I know it was not the same. In answer

to Judge Stanley's question I understood him to

ask me what rate of freight was in effect from the

time or a little prior to the time of the "Foster"

disaster until some time subsequent thereto.

Mr, STANLEY.—Q. I understood you to testify

to Mr. Wild in figuring the profits on this, you said

the freight rates remained the same for about two

years? [340]

A. They did, but in this particular case, the du-

plication of that cargo, we would be able to charter

the schooner for a few cents less, but the Matson

Navigation Company, we paid them two dollars

more, twelve dollars instead of ten-fifty and the

schooner w^e got cheaper. It averaged the whole

thing up at about ten-fifty.

(Witness excused.) [341]

Mr. THOMPSON.—We will now take up the

reading of the depositions.

The COURT.—Very well.

Mr. WILD.—Will counsel stipulate that we may

waive the reading of the formal part of the deposi-

tion?

Mr. STANLEY.—Oh, yes.
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examination read by Mr. Wild.)

Mr. WILD.—On page 12 of the deposition it ap-

pears that the gasket, part of the gasket, was of-

fered in evidence. We offer it now.

Mr. STANLEY.—We do not object to the offer

of it now.

The COURT.—It will be received and marked.

(Piece of gasket received and marked as Libel-

lants' Exhibit "A-14.")

(Mr. Stanley reads cross-examination.)

Mr. STANLEY.—Wherever it says "main-miz-

zen" in this deposition and in those to follow, it

should be "main" and "mizzen," as they are two

separate masts.

Mr. THOMPSON.—Yes, that is correct. They

run "fore," "main," "mizzen" and "spanker."

The COURT.—That change will be made.

(Whereupon an adjournment was taken to Feb-

ruary 25, 1925, at 2 P. M.) [342]

Wednesday, February 25, 1925, 2 o'clock P. M.

On Wednesday, February 25, 1925, at 2 o'clock

P. M., all parties being present as before, the fol-

lowing further proceedings were had and testi-

monv taken:
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TESTIMONY OF HARRY L. DAWSON, FOR
LIBELLANTS.

HARRY L. DAWSON, called as a witness for

the libellants, being first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. THOMPSON.)
Q. Mr. Dawson, you are with Theo. H. Davies &

Company, Limited, are you not ? A. I am.

Q. Theo. H. Davies & Company is an Hawaiian

corporation representing Lloyds insurance?

A. Yes, sir.

Q. You are their agents in the Territory of Ha-

waii, are you not? A. Yes.

Q. How long have you been familiar with or in-

terested in Lloyds insurance?

A. The last fifteen months.

Q. What were you doing prior to that time?

A. Shipping.

Q. You were in the shipping business yourself?

A. Yes, sir.

Q. You mean the shipping department of Davies

& Company? A. Yes. [343]

Q. You were at that time under Mr. Singlehurst ?

A. Yes.

Q. When Mr. Singlehurst became incapacitated

through ill health you took over his work?

A. Yes.

Q. Prior to that time did you assist him?

A. I did.
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Q. Ai'e you familiar with the fees or charges

made by Lloyds in regard to services for surveys

on ships? A. I am.

Qi. Do you recall Lloyds having made a survey on

the "Mary E. Foster"? A. I do.

Q. On May—1923? A. Yes.

Q. I show^ you what purports to be the original

survey and ask you if you can tell from that how

much fees were paid to the surveyors for making

that survey ?

A. We paid our surveyors, three in number, one

hundred twenty dollars altogether, forty dollars

apiece.

Q. And what other charges ?

A. Lloyds other fees, which are stated, set out

iu Lloyds schedule, amounted to $77.50.

Q. The balance of that was expense incident to

the survey?

A. No, the $120 is fees to the surveyors, and the

$77.50 is as laid down in Lloyds' schedule, for cer-

tified copies of the survey.

Q. That Lloyds' schedule is a regular schedule

issued [344] by the Lloyds people?

A. By the corporation of Lloyds.

Q. In regard to compensation for services, is it?

A. Correct.

Q. The total amount of that fee is according to

Lloj^ds' schedule, plus the $120 which you paid the

surveyors? A. Yes.

Q. Are you familiar with the value of surveyors'

work, such as in this instance ?
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A. How do you mean?

Q. Are you familiar with the local value, what

they pay for surveyors?

A. It all depends on the kind of survey. This

is a shipwright survey.

Q. In this particular kind are you. familiar with

the usual fees paid ? A. No, I am not.

Q. You have had no experience with a shipwright

survey at all?

A. No, I did not set these fees. Mr. Singlehurst

did.

Q. But could you say from your experience

whether or not that is a reasonable fee, $40 ?

A. Oh, yes, I would say that it is a perfectly

reasonable and fair fee.

Cross-examination. [345]

(By Mr. STANLEY.)

Q. On what do 3^ou base that statement, Mr.

Dawson ?

A. On the survej^ors being an expert in their

trade. Judge Stanley.

Q. Do you know the men ?

A. I know the men.

Q. Do you know the work they did?

A. I know the work they did
;
yes.

Q. How many days were they out?

A. I could not give you the number of days.

Q. Then you don't know how long they were oc-

cupied in making the survey?

A. No, I know the work they had to do.
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Q. What did they have to do ?

A. They had to examine the ship's hull and the

rigging.

Q. That is the usual work of a survey, isn't it?

A. In a wooden ship, yes, but you could not hurry

over that job, in the condition the "Mary Foster"

was. The ship had to be gone over piece by piece.

Q. Is it in the usual schedule of fees? Is there

one?

A. For an engineer, yes, we have, but not for a

shipwright. For an engineer w^e have the usual

fee of twenty-five dollars a day, for a marine en-

gineer; wooden vessels are very unusual surveys

here. We have to use our discretion in making a

fee.

Q. How did you fix that fee ?

A. I did not fix it, Mr. Singlehurst fixed it.

Mr. THOMPSON.—We will get Mr. Singlehurst.

[346]

Mr. STANLEY.—I won't raise any question as

to the reasonableness of the fees.

The COURT.—Let the record show that.

(Witness excused.)

(Mr. Stanley continues reading from cross-exami-

nation of deposition of Richard Thai. Mr. Wild

reads redirect examination.)

Mr. WILD.—We offer the deposition that has

just been read, in evidence.

The COURT.—The Court will admit it and it

will be considered as in evidence, it being the deposi-
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tion of Eiehard Thai from page 1 and including

to part of page 35, dated May 22, 1923.

(Deposition receiA'ed and marked Libellants' Ex-

hibit "A-15.")

(Deposition of Ernest Liedl^e produced. Direct

examination read by Mr. Stainback. Cross-exami-

nation read by Mr. Stanley.)

Mr. STAINBACK.—We offer this deposition in

evidence, it being pages 35 to 47.

The COURT.—It wiU be received.

(Deposition received and marked Libellants' Ex-

hibit "A-16.")

(Deposition of Albert Quandt produced. Direct

examination read by Mr. Stainback, cross-examina-

tion by Mr. Stanley.)

Mr. STANLEY.—There is an objection here on

page 60. [347] (Eeading:)

''Q. It would be his knowledge and that of

nobody else ? A. Yes, sir.

Mr. THOMPSON.—Objected to as conclu-

sion. I am going to object to the question and

move that the answer be stricken."

Are you going to insist on that?

Mr. THOMPSON.—It goes in anyway.

(Argument.)

The COURT.—I think I ought to rule on this.

Mr. THOMPSON.—I move to strike it out.

The COURT.—The motion to strike will be

denied.

Mr. THOMPSON.—To which we respectfully ex-

cept.
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(Mr. Stainback reads redirect examination.)

Mr. STAINBACK.—I offer this deposition, which

ends on page 66, in evidence.

The COURT.—It will be received.

(Deposition received in evidence and marked Li-

bellants' Exhibit "A-17.")

(Deposition of John Egger, starting on page 66,

is produced, and direct examination read by Mr.

Stainback. Cross-examination read by Mr. Stan-

ley.)

Mr. STAINBACK.—We offer that deposition of

John Eggar's in evidence.

The COURT.—It will be received.

(Deposition received in evidence and marked Li-

belants' Exhibit ''A-18.") [348]

(Deposition of Telle Molenwar is produced. Di-

rect examination, page 80, read by Mr. vStainback.

Cross-examination read by Mr. Stanley.)

Mr. STAINBACK.—We offer this deposition of

Telle Molenwar in evidence.

The COURT.—It will be received.

(Deposition is received and marked as Libellants'

Exhibit ''A-19.")

(Deposition of C. Olson produced. Direct exami-

nation from page 91 to page 108, read by Mr. Stain-

back.)

Mr. STANLEY.—On page 108, to the question:

*'Did he tell you why he wanted it lowered," I

moved that the answer be stricken, and I renew that

motion.

(Argument.)
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The COURT.—It will be stricken out.

Mr. THOMPSON.—To which we respectfully

except.

(Mr. Stainback continues reading of direct ex-

amination, and reads to the beginning of the cross-

examination on page 117.)

(Whereupon an adjournment was taken to 2 P. M.

Thursday, February 26, 1925.) [349]

Thursday, February 26, 1925, 2 o'clock P. M.

On Thursda}^ February 26, 1925, at 2 o'clock

P. M., all parties being present as before, the fol-

lowing further proceedings were had and testimony

taken

:

TESTIMONY OF JAMES P. CLANCY, FOR
LIBELLANTS.

JAMES P. CLANCY was called as a witness on

behalf of the libellants and duly sworn, and testi-

fied as follows

:

Direct Examination.

(By Mr. THOMPSON.)
Q. State your name. A. James P. Clancy.

Q. What is your business? A. Limiber.

Q. How long have you been in lumber?

A. Since 1912.

Q. Your activities in the lumber business have

been in what part of the world?

A. Mostly in sawmills, sales offices, in the North-

west.
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Q'. Around in Piiget Sound ?

A. Mostly the Columbia River country.

Q'. Are you familiar with the lumber market in

and around Bellingham, in and around there?

A. Bellingham is not very much different than

the Portland market, and I am familiar with the

Portland market. [350]

Q. And is there or is there not a general parity

of rates and costs throughout the Bellingham coun-

try and the Portland country "?

A. Yes, there is what they call the lumber market.

Q. The lumber market embraces both of those

places, does it? A. Yes.

Q. Your experience in the lumber business has

been confined to the sales end, or have you had any

actual operating expenses?

A. Tw^o years in the Beaver Lumber Company at

Prescott, in the mill, and one year with the Pacific

Lumber Inspection Company, inspecting cargoes,

in the Columbia River.

Q. How long have you been in Honolulu?

A. Since September 3d.

Q'. You came down here in regard to a cargo of

lumber of some of your people, that was down here ?

A. Yes.

Q. That was a cargo that came down here and

was in bad shape? A. Yes, some of it was.

Q. Was some of it salt water stained?

A. There was some discoloration from salt water,

yes.
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Q. No sand or grit in it?

A. There was a little bit of sand, washed up from

[351] the bilge, I imagine, of that vessel.

Q. Just the ordinary sand that would be incident

to overflowing of the bilge and coming in contact

with the lumber ? A. Yes.

Q. Since you have been here have you made any

effort to sell any portion of that, just answer yes

or no ? A. Yes.

Q. Are you or are you not familiar with the mar-

ket in regard to price and realization from that kind

of lumber, from water-stained lumber?

A. Yes, I am.

Q. Have your sales been in large or small quanti-

ties? A. Been very small.

Mr. STANLEY.—You mean here, in connection

wdth this lumber? A. Yes.

Q. I am referring to Honolulu, your sales being

here? A. Merely on stained lumber.

The COURT.—The sales you have knowledge of

are very small quantities, you say? A. Yes.

Q. What would the average sale hy, Mr. Clancy,

if you can give us some idea ?

A. I would say the average sale would be about

six thousand feet. [352]

Q. And how much have you sold all told of that ?

A. Two hmidred thousand feet.

Q. I gave you a statement this morning in my
office, showing you some valuations, roughly made.

Have you looked it over ? A. Yes.
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Q. Have you it with you? A. Yes.

Q. Will you look at it, please ? Are you familiar

with the general market in regard to the price of

lumber, or were you, in April, 1923, here %

A. Not the retail price.

Q. No, the wholesale price?

A. Yes. It is practically the same as it is now.

Qi. Are you familiar mth the price in the Sound

in 1923, in April, and now?

A. Only that the Sound usually follows the same

market as the Columbia River.

Q. The Columbia River price, are you familiar

with that? A. Yes.

Q. Was there any wide stretch between the prices

in April 1923 and now? A. No.

Q. Practically the same?

A. Practically the same price.

Q. In looking over that statement which I handed

[353] to you,—let me say that is a statement made

up by Mr. Underwood. Taking the number of feet

shown on page two of the statement which you have

in your hand, state what, in your judgment, would

be the fair value of stained lumber of that kind and

in the number of feet set out?

A. I believe this is a pretty good statement of

the values, wdth the exception that I believe that

the clear flooring is a little too high.

Q. You believe that the clear flooring is a little

too high? A. Yes.

Q. And that there should be a bigger reduction?

A. Yes.
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Mr. THOMPSON.—We wish to offer for identi-

fication, your Honor, statement of what her deck

cargo would have sold for under ordinary condi-

tions.

The COURT.—Do I understand this is all stained

lumber ?

Mr. THOMPSON.—It is all stained lumber; it

was taken from the stained lumber that was sold.

I am trying to get the value of the different kinds

of stained lumber that is in that cargo, and have

had Mr. Underwood compile a statement of the

number of feet, his estimate of the fair value of it.

The COURT.—Without sand or grit?

Mr. THOMPSON.— Without sand or grit.

Stained lumber is what this is.

(Marked Libellants' Exhibit "A-20" for identifi-

cation.) [354]

Mr. THOMPSON.—Q. Now, what in your judg-

ment, Mr. Clancy, would be the fair value of clear

flooring of that kind, referring to the second page,

next to the last item?

A. Well, may I state the price I received for some

of the flooring I have been selling, to give you an

idea of the flooring?

Q. That is one wa}^ We would rather have you

give what you think is the fair value.

The COURT.—In your opinion. You are asked

for your expert opinion as to the reasonable fair

value.

A. This is not stained?

Q. On the stained.
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A. The price stained. On stained lumber?

Q. Yes.

A. About fifty dollars a thousand.

Q. It is 105 less 25 here, T. & G. flooring, page 2.

You will find T. & G. Flooring $100 and $105. You

say that same lumber, water-stained, would be of

the reasonable value of about fifty dollars a thou-

sand ? A. Yes.

Q. While on this basis it would be about seven-

ty-five dollars, as shown here ? A. Yes.

Q. And as to the rest of the figures what would

3^ou say?

A. I would say that it is a very good estimate.

The COURT.—By that you mean they are fair?

A. They are fair. [355]

Cross-examination.

(By Mr. STANLEY.)

Q. You say that these prices would be the whole-

sale prices, Mr. Clancy?

A. No, these prices that I speak of are prices that

I could have sold stained lumber on April, 1924,

to contractors in Honolulu.

Q. These would be the retail prices, wouldn't

they? A. Yes, sir.

Q. The retail price would be a little higher

than the wholesale? A. Yes, sir.

Mr. STANLEY.—Q. The retail prices being

higher because you are selling them in smaller lots ?

A. Yes.
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Q'. You say you are familiar witli the wholesale

prices in Honolulu in April, 1923?

A. Why I said I was familiar with the wholesale

lumber market on the Pacific Coast in 1923.

Q. I also understood you to say you knew the

wholesale price in Honolulu?

A. I would say you merely add the freight to

Honolulu, that would be the wholesale price here.

Q. The retail prices are the prices at which the

lumber would be disposed of in small lots?

A. Yes.

Q. But the wholesale price in Honolulu would be

the same as the price on the Sound, just plus the

transportation? [356] A. Yes.

The COURT.—You would add to that the net

profit, would you?

A. I mean by that the lumber brought from the

mills here has to be transported here, of course.

Mr. STANLEY.—Q. The only wholesale market

here, or the wholesale market here, is confined to

the importers of lumber in large lots ? A. Yes.

Q. By large lots you mean five hundred thousand

up to a cargo, is that right ? A. Yes.

Redirect Examination.

(By Mr. THOMPSON.)
Q. Then the only market that is here, Mr. Clancy

is the retail market?

A. I don't believe I understand you.

Q. You say the only wholesale market here is
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what it costs to bring it down, plus transportation,

so that there is no wholesale here, is that true?

A. The only market in Honolulu would be the

retail market.

Q. That is the only market that there is estab-

lished here is the retail market? A. Yes.

Recross-examination.

(By Mr. STANLEY.)

Q. You mean that plantations do not buy in cargo

lots? [357]

A. Yes, but that is wholesale; that market is es-

tablished on the Pacific Coast.

Q. Isn't this a fact, that supposing Allen & Rob-

inson, Limited, imported a cargo of lumber here,

and wished to dispose of it to a plantation or a

competitor in the business, the price at which that

could be sold, these plantations and competitors

having the same knowledge of prices on the Coast,

the same knowledge of transportation rates, the

price at which it could be sold in the wholesale mar-

ket here, to a plantation or to a competitor, would

be practically cost plus transportation?

Mr. THOMPSON.—Objected to as not proper

recross-examination, and involved.

(Argiunent.)

The COURT.—I understand that the witness has

mentioned Honolulu and said that the only market

here is a retail market.

Mr. STANLEY.—Q. In such wholesale market

that would be here or in any sale of the cargo here
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in a whole cargo lot or half cargo lot, the price, the

market price, would be, would it not, just the cost

plus transportation ?

A. Xo, not necessarily.

Q. What else would there be?

A. Suppose you bought a carload three months

ago for cost plus freight, supposing the market had

risen [358] in the meantime and they had sold

it, it would be cost plus freight and profit.

Q. Cost plus freight, plus profit, or loss, based on

the rise or fall in the Sound market?

A. Yes, in the Northwest market.

Q. In the Northwest market? A. Yes.

The COUET.—Q. Suppose Allen & Robinson or

any other firm engaged in the lumber business here

in Honolulu should bring do\\Ti a ship-load of lum-

ber, isn't it a fact that they would add to that the

cost of bringing it down, and if they should sell

that whole shipment to one purchaser they would

add a profit, would they not, they are not in busi-

ness just for the fun of it?

A. That is why I brought that up.

Q. What do you say?

A. That is just the point I made. It would be

freight and profit, added to the cost.

The COURT.—Q. Of course it would not be the

same profit they would make at retail, would it?

A. No.

(Witness excused.) [359]
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TESTIMONY OF LEWIS HARRY UNDER-
WOOD, FOR LIBELLANTS (RECALLED).

LEWIS HARRY UNDERWOOD was recalled

as a witness for the libellants and testified as fol-

lows :

Direct Examination.

(By Mr. THOMPSON.)
Q. Did you prepare this? (Referring to Libel-

ants' Exhibit "A-20" for Identification.)

A. I did.

Q. Are the figures which appear on page one ac-

curate and correct? A. They are.

Q. And the figures which appear on page 2, in

regard to the stained lumber, are they correct?

Mr. STANLEY.—We object to that, the former

evidence of this wdtness is that he would not be able

to testify as to the price.

(Argimaent.)

The COURT.—I think the question should be

modified in some way.

Mr. THOMPSON.—Q. You set out the figure of

423,625 feet of merchantable fir. From where do

you get that figure?

A. That is taken from the merchantable grade of

liunber, shown on page one.

Q. Is that imder-deck cargo? A. Yes.

Q. Is it the total amount of merchantable fir in

the under-deck cargo? A. Yes. [360]

Q. Does that constitute the under-deck cargo of

merchantable fir that was stained? A. Yes.
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Q. I will call your attention to the second item,

of 47,594 feet of rough clear fir; is that under-deck

cargo? A. Yes.

Q. You say that is under-deck cargo? A. Yes.

Q. All of the rough clear fir in the under-deck?

A. Yes.

Q. In the same condition is the merchantable fir,

as to stain? A. Yes.

Q. The next item, 96,629 feet of clear floor?

A. Yes.

Q. Is that all the clear flooring that was under-

deck? A. Yes.

Q. In the same condition as to stain as the mer-

chantable fir? A. Yes.

Q. The next is 231,000 pieces of shingles. That

was also under-deck cargo? A. Yes.

Q. All of the under-deck cargo at that time?

A. Yes, sir.

Q. In the same condition as the merchantable fir

as to stain?

A. Yes. When I say "yes" to your question re-

garding [361] stain, I say, I make that answer

with the understanding, we are supposing that this

cargo now came in, not going onto the reef and en-

countering foreign matter such as sand, coral and

so forth.

Q. Just stained? A. Yes.

Q. You acted on the assumption that this is just

stained, that the ''Foster" came in from the colli-

sion without stranding at all? A. Yes.

Q. Can you state what in your judgment 423,675
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feet of merchantable fir would have depreciated in

value per thousand feet on or about April the 25th,

if stained from salt water as the result of four or

five days immersion, such as the cargo of the "Mary

E. Foster'"?

Mr. STANLEY.—We object to that on the

ground that the subject of the depreciation, going to

the staining of the lumber, has been thoroughly

gone into by Mr. Underwood on a previous session

of the court, and Mr. Underwood most emphati-

cally and candidly assured the Court that he could

not estimate any price, or what the amount of that

depreciation would be; that he had no experience

to justify him in making such a value or attempt-

ing such an estimation.

(Argiunent.)

The COURT.—Q. Can you place a value upon

the weather-stained [362] lumber"? Can you

now place a value on it, as on page 2"?

A. I think so.

(Argument.)

The COURT.—Q. Mr. Underwood, when the

question was put to you I understood you to say

you could not fix a price on these items, or words

to that effect "?

A. I will have to explain that, if you will let me.

The COURT.—If you did make that statement

here, are you now in a position that you are able

to fix a value ? You may explain it. Explain w^hy

it is your position is different, if it is different,

from what it was the other day?
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A. I felt when I was asked that question the

other day that there was quite a latitude in what

liunber stained under those conditions might bring.

If I stated that a certain figure less than the Hono-

lulu market price was in my judgment all that

could be obtained for it, I did not feel without giv-

ing it considerable thought that I would like to

name a specific figure,—that the difference might

be too great.

Mr. STANLEY.—With that explanation I with-

draw my objection to Mr. Underwood's testifying

to this.

The COURT.—AU right.

Mr. THOMPSON.—Q. Will you state, Mr. Un-

derw^ood, if the values placed by you upon page 2

of the exhibit you hold in your hand are in your

judgment fair values'?

A. I believe that they are very fair. [363]

Q. The other witness called attention to the fact

that the tongue and groove flooring should be fifty

instead of sixty-five?

A. I realize that Mr. Clancy has stated what he

thinks to be a fact when he says fifty dollars, for

the reason he has a good deal of lumber on hand

at the present time that is badly stained, not only

by reason of salt w^ater but by the reason of the

elements, the exposure and so forth, and I know he

is having a good deal of difficulty in disposing of it

at the figure he names.

The COURT.—Having difficulty to sell any arti-
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cle or any merchandise has a tendency to lower the

price ?

A. There is one further condition there. Mr.

Clancy is almost compelled to sell his material to

those that can pay cash for it. In arriving at my
figure I felt that I could fairly allow that figure be-

cause if we sold that material undoubtedly it would

be all sold to regular customers of ours, who pay in

30, 60, 90 or 120 days, and contractors and consum-

ers will pay more under those conditions than they

will if they have to go out and put up spot cash.

Mr. THOMPSON.—Q. And for that reason you

put a little higher figure? A. Yes.

The COURT.—I understand the only difference

between the two figures is that one. [364]

Mr. THOMPSON.—Yes, that one value is all.

We offer this in evidence.

(Libellants' Exhibit "A-20" for Identification

is received and marked Libellants' Exhibit "A-
20.")

Mr. THOMPSON.—Q. You were asked to bring

certain figures up, by Mr. Stanley.

A. I have them.

The COURT.—There is one thing there I would

like to know, what the difference is between the

price given by Mr. Underwood there compared

with the lumber that was covered with sand, grit

and so forth. That ought to be made a part of the

record.

Mr. THOMPSON.—We will get that.
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Cross-examination.

Mr. STANLEY.—Q. Mr. Underwood, from the

statement you have given me does it appear that

the basic price for March for himber purchased in

January, 1923, for loading, for March loading, was

twenty dollars for merchantable?

A. I have a cop}^ of that. Judge Stanley.

Q. I will withdraw that. Will you explain, Mr.

Underwood, what you mean by the base price?

A. The lumber manufacturers association on the

Pacific Coast called the Pacific Lumber Inspection

Bureau, Incorporated, issues in book form a list of

all dimensions of lumber, both as to size and to

lengths. Opposite each one of these dimensions of

lumber, is stated a price and those prices for each

dimension [365] is based on a certain base figure

as they call it ; 2 by 6 being adopted by the Associa-

tion as the size or dimension of lumber that shall

take the base price, and dimensions either smaller

than 2 by 6 or larger than 2x6 take premiums to

that base price. The present base

—

Q. Take premiums?

A. They add premiums of one or two or three or

four up to thirty dollars per thousand to this base

price. The present list, that is in operation now,

issued by this lumber association, is entitled the K
list, and it is figured upon a base of thirty dollars.

In other words, 2 b}- 6 merchantable grade in

lengths from 8 to 32 feet is listed at thirty dollars.

For the sake of arg-ument, to explain, 2 by 12, for in-

stance, the same spread of length, 8 to 32, it adds
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four dollars to this thirty, or is listed in this publi-

cation as $34. On the other sizes the same. As I

said they go up from thirty dollars. One by 12 I

recollect is three dollars above the base, and 1 by 3

is five dollars above; each and every dimension is

a different price.

Q. You mean either above or below that base

price ?

A. All above. So all the mills in naming a quo-

tation, instead of giving you a list of figures on the

different dimensions, say, w^e quote you a base rate

of so much. If the}^ quote us a base rate of thirty

[366] dollars on 2 by 12 we know it would be four

dollars above that, or thirty-four.

Q. I thought you said the base price is thirty?

A. I said it is the figure in this price-list of the

Association. The base price in there is figured at

thirty dollars, and 2 by 12 for instance takes a

price of four dollars over that base, or thirty-four

dollars. If a mill quotes you a base price of twenty

dollars, then it means everything in that publica-

tion comes down ten dollars, and if they quote a

price of sixteen, it means it comes down fourteen

dollars, the base price in there being thirty dollars.

That is on merchantable. The clear grades in

there are figured on the thirty dollars, but the pre-

miums are a great deal higher. For instance, 1 by

6, t. and g. flooring, is, I think seventy-four dollars

in that list, taking a premimn of forty-four dollars

per thousand over and above that base rate, so that

quite frequently a mill in quoting you will quote
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one base price for what they call merchantable and

another base price for uppers or the clear grades.

Q. Eeferring' to the memorandum you have given

me, Mr. Undei'wood, what was the base quoted you

on the "Foster" cargo?

A. The one that w^as in the disaster?

Q. Yes. [367]

A. Twenty dollars on the merchantable and fif-

teen dollars on the uppers or clears.

Q. That would be in the case of the merchant-

able then ten dollars per thousand less the pub-

lished basic price ?

A. Export list as they call it, yes.

Q. And in the clear or uppers, as you call it, it

would be fifteen dollars lower than the export list?

A. Yes, sir.

Q. Xow, you testified the other day that you du-

plicated the cargo that was on the "Foster" at the

time of the collision? A. Yes.

Q. In the month of May, 1923. And what were

the rates at which that was duplicated, the basic

rate ?

A. Twenty-four dollars for the merchantable and

twenty-two dollars for the clears or uppers.

Q. Showing quite a considerable rise in the mar-

ket, a considerable advance? A. Yes.

Q. The basic rate remaining the same all the

time, the export list price?

A. No, the base rate is what fluctuated.

Q. What 3'ou have given us then is the base

rates ? A. Yes.
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Q. I thought this Manufacturer's Association es-

tablished a basic rate in their published lists?

A. They do. [368]

A. They do. In the publication they arbitrarily

set a base rate of thirty dollars for the purpose of

getting prices on all other dimensions of lumber.

Now, when they quote you they quote you a base

price, and it may be thirty, it may be twenty, or it

may be ten, whatever it happens to be, and the

other figTires in the list take the same advances

over what they quote you as they are over thirty

dollars in that list.

The COURT.—Well, I suppose that is clear to

the lumbering men, but wouldn't that be better to

say so much for each, valuing it at so much a thou-

sand feet?

A. I think myself to a person who is not familiar

with it it is probably worse than a cross-word puz-

zle, but to a person familiar with it it is as simple

as going into a store and buying a yard of ribbon

for ten cents. I have several copies of this export

list, if you wish one.

Mr. STANLEY.—Q. That export list was estab-

lished or issued in 1922, wasn't it?

A. I think the K list was issued in September,

1922, and took effect January 1st, 1923.

Q. And has been in force since ?

A. It is in force now, although list L is out but

has not been put in effect.

Q. You stated also, Mr. Underwood, the other

day that you would furnish us the difference in the
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freight charges on the duplicate cargo, from those

that were paid on the [369] "Foster" cargo?

A. Yes.

Q. Refer to your memoranda here and tell us

what those were"?

A. On the "Foster" cargo, on which the disaster

occurred, we allowed the vessel a freight rate of

10.'50 per thousand feet, and in duplicating her

cargo we were successful in chartering a vessel

with a carrying capacity about three-quarters of

the "Foster's" cargo, at ten dollars, a saving of

fifty cents per thousand feet, and the balance or re-

maining one-quarter of her cargo was brought

down by the Matson steamer and upon increasing

that one-quarter balance up to 500,000 feet we were

able to obtain the Matson Navigation Company

rate of 10.50.

Q. So what was the difference between the

freight paid on the duplicate cargo and that on the

"Foster"? A. $479.42.

Q. In favor of which?

A. In favor of the duplicate cargo.

Q. That is the duplicate cargo cost 479.42 in

freight less than the other?

A. We saved fifty cents a thousand, and that

amounted to $479.42. You asked me to get some

other figures.

Q. What were they?

A. The base rates in effect for the year 1923. I

already mentioned it, because you asked me for it.

[370]
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Redirect Examination.

(By Mr. THOMPSON.)
Q. What are the base rates for 1923?

A. 1923. I made these up from my own records

and on Tuesday after leaving court I sent a tele-

gram to Seattle to our representative asking him

for his records to look up what they were, and they

came in just an hour ago, before I came up here,

and there w^as no difference in it from my figures.

The base rate on the merchantable grade was

twenty dollars, on clear, sixteen doUars; in Febru-

ary the respective figures were 24 and 22, in March

they were the same, in April they were 28 and 25;

in May the same as April; June they were 27 and

25.

Q. And w^hat did you pay for the duplicate

cargo? A. Do you want the rest of them*?

Q. Yes.

A. July, 24.50 and 22; August 23 and 22, Sep-

tember, same as August; October 24 and 20; No-

vember and December, 27 for merchantable and

twenty-one for clear.

Q. Then as a matter of fact you got the ''Fos-

ter" cargo under the base rate, didn't you, in effect

at that time? A. We bought it in January.

Q. When it arrived here it was under the base

rate?

A. Considerable under the base rate, eight dol-

lars a thousand under the base rate.

Mr. THOMPSON.—We wish to offer this, your

Honor, being [371] explanatory of his testi-
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mony, to be withdrawn and a typewritten copy

made and substituted.

Mr. STANLEY.—No objection.

(Paper received and marked as Libellants'

Exhibit "A-21.")

Q. What did you pay for the duplicate cargo,

if you have those figures ? If not can you get them

for us?

A. They have not been worked out.

Mr. THOMPSON.—May we ask you to bring

those figures at some other time.

The COURT.—I think that will be better.

(Witness excused.)

(Mr. Stanley reads cross-examination of deposi-

tion of C. Olson.)

(On page 139 of cross-examination where re-

quest was made to produce log-book, and objec-

tion made as follows: "Mr. Thompson.—Objected to

as calling for a legal conclusion, and I move that

the answer be stricken out. He is not required to

keep it by law at all, no more than I am.")

Mr. THOMPSON.—I do not care to urge the

motion to strike.

(Argmnent.)

Mr. STANLEY.—Your Honor can see that we

had no opportunity to examine him on that log-

book.

(Argument.) [372]

The COURT.—I guess we are not concerned

with it now.
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(Redirect examination read by Mr, Stainback.

Eecross-examination read by Mr. Stanley.)

Mr. STAINBACK.—We offer that deposition

in evidence.

(Deposition is received and marked Libellants'

Exhibit "A-21.")

(Deposition of Richard Thai, recalled, is pro-

duced. Direct examination read by Mr. Stain-

back. Cross-examination read by Mr. Stanley.)

Mr. STAINBACK.—We offer that deposition

in evidence.

The COURT.—It will be received.

(Deposition is received and marked as Libellants'

Exhibit "A-22.")

(Deposition of John Egger, recalled, is produced.

Direct examination read by Mr. Stainback.)

Mr. STAINBACK.—We offer that deposition in

evidence.

(Deposition is received and marked as Libellants'

Exhibit "A-23.")

(Deposition of Ernest Liedke, recalled, is pro-

duced. Mr. Stainback reads direct examination.)

Mr. STAINBACK.—We offer that deposition in

evidence.

(Deposition is received and marked as Libellants'

Exhibit "A-24.") [373]

(Deposition of Telle Molenwar, recalled, is pro-

duced. Direct examination, page 158, is read by

Mr. Stainback. Cross-examination read by Mr.

Stanley.)
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Mr. STAINBACK.—We offer this deposition in

evidence.

The COURT.—It will be received.

(Deposition is received in evidence and marked

Libellants' Exhibit "A-25.")

(Deposition of Albert Quandt, recalled, is pro-

duced. Direct examination read by Mr. Stain-

back, page 160.)

Mr. STAINBACK.—We offer this deposition in

evidence.

The COUET.—It will be received.

(Depsition received and marked Libellants'

Exhibit ''A-26.")

(Deposition of John Kehoe is produced. Direct

examination, page 162, read by Mr. Stainback.)

Mr. STAINBACK.—We offer that deposition.

The COURT.—It will be received.

(Deposition received and marked Libellants'

Exhibit "A-27.")

(Deposition of Sam Baker is produced, and di-

rect examination, page 163, read by [374] Mr.

Stainback. Cross-examination read by Mr. Stan-

ley.)

Mr. STAINBACK.—We offer this in evidence.

The COURT.—It will be received.

Deposition received and marked Libellants'

Exhibit "A-28.")

(Deposition of I. J. Gronvald is produced. Mr.

Stainback reads direct examination, page 167.

Mr. Stanley reads cross-examination.)

Mr. STAINBACK.—We offer this deposition in

evidence.
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Mr. STANLEY.—No objection.

(Deposition received and marked Libellants'

Exhibit "A-29.")

The COURT.—We will take an adjournment

until to-morrow at 2 P. M. [375]

Tuesday, March 17, 1925, 2 o'clock P. M.

On Tuesday, February 17, 1925, at 2 o'clock

P. M., all parties being present as before, the hear-

ing was resumed and the following further pro-

ceedings were had and testimony taken:

(Mr. Stainback reads from the deposition of

Soren Gronvold, all of the direct examination,

down to bottom of page 25.)

Mr. STANLEY.—We insist on our objection as

to what the mate's log contained. It is on page
25, the next to the last two lines on page 25. Mv
objection comes in there.

Mr. THOMPSON.—We have no objection to it

going out.

The COURT.—The last two lines,—I will cross

out the next to the last two lines on page 25, and
on page 26 the answer "Yes," on the fourth line,

will be stricken out.

(Balance of direct examination read by Mr.
Stainback. Cross-examination read by Mr. Stan-
ley. Redirect examination read by Mr. Stainback.
Recross-examination read by Mr. Stanley.)

Mr. THOMPSON.—We offer this deposition in

evidence.

The COURT.—It will be received.
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(Deposition of Soren Gronvold is received and

marked as Libelants' Exhibit "A-30.") [376]

Mr. THOMPSON.—I am going to ask Mr. Stan-

ley if be bas found the log-book ?

Mr. STANLEY.—I have not found it yet.

Mr. THOMPSON.—I have no other witnesses

excepting the master of the "Maunakea," who is

not here at this time.

The COURT.—We will adjourn until Thursday

afternoon March 19, 1925.

(Adjourned to 2 P. M. March 19, 1925.) [377]

Thursday, March 19, 1925, 2 o'clock P. M.

On Thursday, March 19, 1925, at 2 P. M., all

parties being present as before, the following

further proceedings were had and testimony taken:

Mr. STANLEY.—If the Court please, there was

an exhibit attached to the deposition of Captain

Gronvold, referred to and marked as an exhibit

for identification, that I was to offer in evidence in

connection with the deposition,—it is an exhibit

referred to in the deposition. The Clerk has been

unable to find it up to the present. When it does

come in it will be offered.

The COURT.—That is, you ask for the right to

offer iU

Mr. STANLEY.—Yes.
The COURT.—Very well.
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TESTIMONY OF CAPTAIN JACOB WILL-
IAM SACK, FOR LIBELLANTS.

Captain JACOB WILLIAM SACK was called

and sworn as a witness for the libellants and testi-

fied as follows:

Direct Examination.

(By Mr. THOMPSON.)
Mr. STANLEY.—We now produce the log-book

kept by the Captain of the "Maunakea," as re-

quested. (Handing same to counsel.)

Q. Your name is?

A. Jacob William Sack.

Q. You are a master mariner? [378]

A. Y^es, sir.

Q. You were in command of the "Maunakea"
on April 20th, 1923, were you not?

A. Yes, sir.

Q. Your counsel has handed me what purports

to be your official log, the log-book of the SS.

'*Maunakea." I will call your attention to the

entry on April 20, 1923, and ask you if you made
that entry? A. Yes, sir.

Q. That is your handwriting?

A. Yes, sir, my handwriting all through here.

Q. The red portion is in your handwriting?

A. Yes.

Q. When did you make the log?

A. Every evening.

Q. Every evening?

A. At the end of each day.
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Q. When did you make this particular one?

A. Part of it is the same day we arrived in port,

that evening, part of it.

Q. Which part of it did you make the same day

you arrived in port?

A. This part, to here. (Indicating.)

Q. Up to "And we were allowed to proceed on

our way'"? A. Yes.

The COURT.—Q. What time of the day was

that, after the accident? A. Yes. [379]

Q. When you went in that night? A. Yes.

Mr. THOMPSON.—Q. What time did you go

out the second time on that day? There is no time

in your log-book.

A. At 1:20 left Honolulu, Saturday morning.

Q. That was the next day, was it? A. Yes.

Q. This was made Sunday morning? A. Yes.

Q. This was made the next day. That had refer-

ence to everything that occurred on that day, prev-

ious to the accident, is that right, Captain, every-

thing on that page?

A. No, this finishes up the day of the accident.

Q. Including the accident? A. Yes.

Q. This includes up to the time that you went

into port? A. Yes.

Q. And you made all that up at the day of the

accident, didn't you?

A. Yes, that same evening, laying in port,

Q. That was Saturday morning, wasn't it?

A. This is on Saturday morning, yes.
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Q. And the balance of it was made up on Sun-

day, wasn't it?

A. No. This is Saturday; this is Friday when
the accident [380] was.

Q. Your log is marked Saturday, April 21.

When did you make it, that Saturday April 21 log,

Saturday or Sunday'?

A. On Saturday, Saturday evening.

The COURT.—The accident occurred Friday

evening ?

A. Yes.

Mr. THOMPSON.—Q. But you left Saturday

morning. You said you went out Saturday morn-

ing. You said you made up the log the next day.

If you did that you made it on Sunday?

A. No, no, at the end of each day.

Q. That is not what you said.

Mr. STANLEY.—The Captain is talking about

something that happened at midnight. That would

be about midnight Friday night, and the captain

said the next day he made up the next entry.

The COURT.—Q. When you returned to port

after the accident you entered everything with

reference to the accident?

A. That had happened up to then, I entered that

in the log that Friday evening, before midnight.

Q. When did you enter the next day, Saturday?

A. When we left port again, it was Saturday

morning then, it was after one o'clock.

Q. Did you enter everything with regard to the
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accident after you returned to port and before

leaving? A. Yes. [381]

Mr. THOMPSOX.—Q. When did you make the

first part of this ui3, in regard to the accident?

A. Friday evening, after we arrived into the

harbor.

Q. What time was it ? A. After 11.

Q. Your log does not show, does it?

Mr. STANLEY.—I object to the question as

being unintelligible, saying the "log does not show,"

without saying show what.

WITNESS.—It says 11:24 we anchored in port.

Q. You arrived at 11 :24. When did you make up

the log ?

A. Right then. We arrived at 11:24, and made

the entry that same night.

The COURT.—Q. Did you proceed immediately

to make up the log, or wait ?

A. No, a few minutes after we were there; I

entered all up there.

Q. Why did you not enter the time ?

A. The time is right there, your Honor.

Mr. THOMPSON.—He is talking about some-

thing different than what we are talking about.

This says: "at 11:24 we anchored and I sent the

purser ashore.
'

' I asked him what time he made up

his log.

Mr. STANLEY.—I submit the witness has an-

swered that several times.

The COURT.—The time you returned to port and
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sent the purser ashore, you wrote up the log after

that, did [382] you not?

A. Yes, and I entered it up to that time, until

we got in, and the rest of it I filled in after we got

out.

Q. You wrote some of it as you were coming in,

in the afternoon ?

A. Yes, everything pertaining to the accident was

entered in that log the same evening after we ar-

rived.

Q. After you came back to port ? A. Yes.

Q. Now, what time did you arrive back to port?

A. About 11:24.

Q. You entered this after that, did you?

A. Yes.

Q. Now, you have not given the time.

A. 11:24, we arrived.

Q:. The time you made the entry; you returned

at 11:24 but you hadn't yet made the entry, at that

time?

A. No; probably 11:35 or somewhere around

.there.

Mr. THOMPSON.—Q. Who was there when you
made the entry?

A. There was nobody in my room but myself.

Q. Did you make it all alone ?

A. I certainly do.

Q. Did you make it final in the log, as it appears

now, or make a rough draft of it first?

A. No, as it is there.
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Q. That was all written at that time by yourself

in this [383] official log-book? A. Yes.

Q. I will call your attention to the entry here,

''At 1:20 P. M." Where was that made? That

was the next day, April the 21st; where was that

made?

A. Oh, that was made in the evening.

Q. Where were you in the evening?

A. Well, on our way from Kahului, at 10 P. M.

we left Kahului wharf.

Q. Where were you when you made up the log,

this log of April the 21st, Saturday?

A. I could not exactly tell you where I was.

Q. Where do you think you were ?

The COURT.—Q. What is your best judgment?

Q. On the way from Kahului, up the coast.

Q. Where were you bound, to Kahului or Hilo ?

A. Kahului.

Q. Did you make it before you got to Kahului or

after you arrived there?

A. After we arrived at Kahului ?

Q. I am asking you. Did you make it on the

way over there or after you arrived there?

A. No, after we arrived there,

Mr. THOMPSON.—Q. The portion of the log

then dated Saturday, April 21, 1923, and ending

with west southwest, you made up at Kahului after

you arrived there?

A. Yes, after we arrived there; no, part of it.

[384]
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Q. Well, what j)art of it did you make up after

you got to Kahului?

A. Up as far as Kaliului.

Q. All right, how far does that take you? It

takes you to 10 P. M. does it not ? A. Yes.

Q. Ten P. M. Left Kahului wharf 11 :35 P. M.

The 10 P. M. is in lead pencil. Did you make it all

the same day, then, or on two different occasions?

A. Probably two different occasions, probably en-

tered it up in the pilot-house log and then the next

day; everything is not entered in the same day; we

have it in the pilot-house log.

Q. Where is the pilot-house log ?

A. That is merely a log we have reference to.

Q. That is what you make up this log from, isn't

that it? A. Yes.

Mr. THOMPSON.—We call upon the witness to

produce the pilot-house log.

Mr. STANLEY.—Q. What do you call that?

A. A memorandum.

Q. Do you know where that is kei^t?

A. I do not know where it is imless it is aboard

the ship.

The COURT.—Do you keep the memorandum
yourself, any rough minutes?

A. Yes, and then we enter it in this log. [385]

Mr. THOMPSON.—You made a report of this

accident to the inspectors of hulls and boilers, did

you not?

A. Yes, sir.

Q. Have you a copy of it, or the original?
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A. No, I have not.

Q. Have you a copy of it? A. No.

Q. Were any findings made in regard to it?

A. Yes.

Q. What were the findings?

Mr. STANLEY.—Objected to as incompetent,

irrelevant and immaterial.

(Argument.)

Mr. THOMPSON.—Q. You have no copy of the

findings? A. No.

Q. Were you disciplined in any way for this

accident? A. Yes.

Q. You were suspended for six months, were

you not? A. No.

Q. For how long? A. One month, 30 days.

Q. Will you say whether or not the inspectors

charged you with being negligent?

Mr. STANLEY.—Objected to, if the Court

please, the findings of the Board would be the

proper and competent evidence.

(Argument.)

The COURT.—Q. Were those findings made in

writing or [386] otherwise?

Mr. THOMPSON.—In writing, I take it.

The COURT.—I think the findings themselves,

if they are admissible at all, would have to be pro-

duced ; that would have to be shown by the findings

themselves.

Mr. THOMPSON.—I have asked him if under

those findings he was subjected to any punishment.

The COURT.—What he was charged with?
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Mr. THOMPSON.—What was he charged with'?

The COURT.—I will permit that question, what

he was charged with.

Q. Do you know, Captain, what you were

charged with?

The COURT.—Was there a charge made against

you? Can you tell us the charge that was made

against you?

A. B}' the insi^ectors?

Mr. THOMPSON.—Q. Yes.

A. The charge made was made that I did not

have the lookout man on the forecastle, instead of

on the bridge.

Q. And what did you plead to that charge, Cap-

tain?

A. I pleaded to that charge that we always

carried the man on the bridge, and the bridge is

60 feet from the stem of the bow, that is right

forward.

Q. Do I understand you then that you plead that

you were right? A. Yes.

Q. In having the man where he was?

A. Yes. [387]

Q. And that that was the place to have him?

A. Yes.

Q. And what findings were made. Captain, in

regard to it?

Mr. STANLEY.—That is the question that has

already been asked.

The COURT.—I think that is going too far. I

think the findings themselves, if they are admis-



510 Allen cC- Robinson, Ltd., et al., vs.

(Testimony of Captain Jacob William Sack.)

sible at all, would be the best evidence, and the

objection is sustained on that ground.

Q. Are you sailing now*? A. Yes.

Q. Still with the Inter-Island? A. Yes.

Q. Can you get and produce the inspectors' cer-

tificate of the "Maunakea'"? A. No.

Q. Who can get it?

A. Which certificate do you mean?

Q. I mean the certificate of her specifications,

the inspectors' certificate originally issued.

Mr. STANLEY.—Do you mean prior to the ac-

cident or which?

WITNESS.—It is on board the ship.

Q. Can you get it?

A. I could not get it; the port captain could get

it, or the lawyer could get it. [388]

Mr. THOMPSON.—We ask counsel to produce

it.

The COURT.—All right, produce it. Judge

Stanley, whenever she is in port.

Mr. THOMPSON.—Q. You were familiar with

the general operation of the ''Maunakea" and are,

are you not. Captain?

A. Yes.

Q. And what was her horse-power?

A. I could not say right off.

Q. About how much? A. I do not know.

The COURT.—The engineer would know, would

he not?

A. Yes.
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Mr. THOMPSON. -Q. What kind of power

did she have?

The COURT.—Steam or gasoline?

A. Steam.

Mr. THOMPSON.—Q. High pressure, low pres-

sure, compound or what?

A. You will have to ask the engineer.

Q. You do not know, Captain? A. No.

Q. It wasn't an electric drive, was it?

A. No, I don't think so.

Q. You are sure of that? A. Yes.

Q. Or do you only think about it?

A. We have got a steam-engine, I said. [389]

Q. What was her length over all?

A. I haven't it down on my fingers' end.

Q. Can you give me some idea of it?

A. 240 hundred feet; I think 240 or 39 or some-

where near there.

Q. What was her beam?

A. Probably 36 somewhere.

Q. What was her normal draft? A. Fifteen.

Q. Was she twin screw or single?

A. Single.

Q. Do you know how much throw her propeller

had? A. No.

Q. What was her method of steering, hand,

steam, multix)le or what? A. Steam steering.

Q. Did she respond easily or sluggishly to the

helm? A. Easily.

Th COURT.—How is that?

A. Easily.
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Q. Was she quick or slow in getting forward,

taking up way? A. Picked up quick.

Q. How was she on the reverse, slow or quick?

A. Ordinary.

Q. A pretty handy ship in all then, was she?

A. Yes. [390]

Q. I will ask you. Captain, if you wrote any

letter to the Collector of Customs setting forth

the accident?

A. I believe I did, but I am not sure of it.

Q. Have you a copj^ of it? A. No.

Q. That was Murray, was it ? A. I could not say.

Q. When did you write that letter, do you know?

A. Which letter?

Q. The letter to the Collector of Customs in

regard to the accident?

A. I do not remember that I 'vsT^'ote a letter to

him.

The COURT.—Q. You do not remember that

you did write a letter?

A. No.

Mr. THOMPSON.—Q. What is your best judg-

ment, your best recollection, in regard to it, that

you did or that you did not?

A. I could not say.

Q. Do you know that the Revised Laws of the

United States required you to wa-ite a letter to

the Collector of Customs in regard to accidents?

A. Yes.

Q. You do not remember whether you complied

with that? A. No, I do not remember. [391]/^


